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ABSTRACT

Background: The establishment of the European Public
Prosecutor’s Office (EPPO) under Article 86 TFEU introduced
a new model of criminal law integration within the European
Union (EU) based on the functional allocation of competence
between the EPPO and national prosecuting authorities.
Although Regulation (EU) 2017/1939 establishes the legal
framework governing the EPPO's competence, determining the
competent authority in complex cross-border cases continues to
raise significant legal and practical challenges. The absence of a
the application of
competence criteria may give rise to conflicts of competence,

sufficiently  structured approach to

which may affect legal certainty, procedural efficiency, and the
effective protection of the EU'’s financial interests.

Method: The study employs doctrinal legal research based on a
systematic analysis of EU primary and secondary legislation,
including Article 86 TFEU, Regulation (EU) 2017/1939, and
Directive (EU) 2017/1371. The research combines doctrinal,
systematic, and case-law analysis of the legal framework
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governing the EPPO’s competence with an examination of the case law of the Court of Justice
of the European Union (CJEU) and relevant Bulgarian judicial practice. Particular attention
is paid to the interaction between EU and national legal rules and to the practical application
of the criteria for determining the competent authority in cross-border criminal proceedings.

Results and Conclusions: The analysis demonstrates that conflicts of competence constitute a
structural consequence of the model of functionally distributed competence established by EU
law rather than isolated procedural anomalies. Although Regulation (EU) 2017/1939 provides
the legal framework governing the EPPO’s competence, it does not ensure sufficiently clear and
predictable criteria for determining the competent authority in all complex cross-border cases.
The study makes an original contribution by proposing an author’s classification of conflicts of
competence, a structured system of competence criteria, and an author's conceptual analytical
framework for determining the competent authority. This framework supports a more coherent
and predictable application of Regulation (EU) 2017/1939 and contributes to greater legal
certainty and effectiveness in determining the competent authority between the EPPO and
national prosecuting authorities.

The establishment of the European Public Prosecutor's Office (EPPO) constitutes one of
the most significant institutional changes in the development of European criminal law.
The legal basis for its establishment is contained in Article 86 of the Treaty on the
Functioning of the European Union (TFEU), which provides for the establishment of a
body competent to investigate, prosecute and bring to judgment criminal offences affecting
the financial interests of the Union.! This possibility was implemented by Regulation (EU)
2017/1939, by which the European Public Prosecutor's Office (EPPO) was established.’

The primary objective of the EPPO is to ensure the effective protection of the financial
interests of the EU by overcoming the limitations of traditional inter-State cooperation.

The specific nature of the EPPO lies in the fact that it exercises its competence jointly
with the national prosecution authorities within a model of functionally allocated
competence, rather than through their institutional replacement. This hybrid structure
creates the preconditions for conflicts of competence between the EPPO and the national
prosecuting authorities.

The question of delimiting competence is further complicated by the lack of sufficiently
clear, predictable, and hierarchically structured criteria in the current legal framework. The

1 Treaty on the Functioning of the European Union (TFEU) (consolidated version) [2012] OJ C326/47,
art 86.

2 Council Regulation (EU) 2017/1939 of 12 October 2017 Implementing Enhanced Cooperation on the
Establishment of the European Public Prosecutor's Office (EPPO) [2017] OJ L 283/1.
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case law of the Court of Justice of the European Union (CJEU) gradually clarifies certain
aspects of the interaction between the EPPO and the national authorities, but a number of
practical issues remain unresolved. This normative uncertainty does not constitute merely
a theoretical problem, but has a direct impact on legal certainty, the effectiveness of cross-
border investigations, and the consistent allocation of competence between the EPPO and
the national prosecuting authorities.

Despite the growing interest in the EPPO in European legal doctrine, research has focused
primarily on the institutional and procedural aspects of the EPPO. There has been
considerably less attention devoted to the systematic analysis of conflicts of competence,
and there is also a lack of a comprehensive analytical framework for determining the
competent authority where competing grounds of competence exist. This gap in the
literature is precisely what the present study seeks to address.

The present study analyses the competence of the EPPO and proposes a conceptual
analytical framework for determining the competent authority in the event of conflicts of
competence. On the basis of the identified gap in the literature, the study raises questions
regarding the causes and types of conflicts of competence, the adequacy of the existing
criteria, and the possibilities for their more consistent application. In order to answer the
research questions posed, the article sequentially examines the legal framework governing
the competence of the EPPO, the causes and types of conflicts of competence, the criteria
for determining the competent authority, and the relevant case law.

The aim of the present study is to analyse the legal nature, manifestations, and mechanisms
for resolving conflicts of competence between the EPPO and the national prosecuting
authorities in the context of EU law and national criminal procedural law.

The object of the study is the social relations arising in the exercise and allocation of
criminal jurisdiction between the EPPO and the national prosecuting authorities.

The subject matter of the study is the legal framework, case law, and institutional
mechanisms for resolving conflicts of competence between the EPPO and the national
prosecution authorities, as well as the criteria that determine the competent authority
within the framework of cross-border criminal proceedings.

The study seeks to answer the following main research questions:

RQI. What are the main causes of conflicts of competence between the EPPO and the
national prosecuting authorities?

RQ2. To what extent does the current EU legal framework contain clear, predictable,

and sufficiently structured criteria for the delimitation of competence?

© 2026 Mila lvanova. This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0),
which permits unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.
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RQ3. How does the case law of the CJEU and the Bulgarian courts contribute to the
interpretation and practical resolution of conflicts of competence?

RQ4. Is it possible, on the basis of the existing system, to develop a conceptual
framework for determining the competent authority in cases of conflicts of
competence?

The formulated research questions determine the logic and structure of the study, with each
subsequent part being directed towards their sequential clarification.

To achieve the aim of the study, the doctrinal, systematic, comparative, and case law
methods were used.

Doctrinal legal analysis has been applied to examine the current legal framework of the EU,
including the provisions of the TFEU, Regulation (EU) 2017/1939 and Directive (EU)
2017/1371°.

Systematic and comparative analyses have been applied to clarify the interaction between
EU law and the applicable national criminal procedural law in the exercise of the
competence of the EPPO.

The analysis of the case law of the CJEU and Bulgarian case law has been used to assess the
practical application of the rules governing the competence of the EPPO.* These methods
make it possible to examine simultaneously the normative, institutional, and practical
aspects of conflicts of competence.

The scientific contribution of the present study is expressed in three interrelated directions.

— An original classification of conflicts of competence between the EPPO and the
national prosecuting authorities has been developed.

— The principal criteria for determining the competent authority where competing
grounds of competence exist have been formulated.

— Anoriginal conceptual analytical framework has been proposed, which systematizes
and determines the logical sequence for the application of these criteria in conflicts
of competence between the EPPO and the national prosecuting authorities.

The study is limited by the relatively short period of operation of the EPPO and the still-
developing case law of the CJEU and the Bulgarian courts on the issues under
consideration. For this reason, some of the conclusions reached are of an analytical and
prognostic nature and are subject to further development with the accumulation of new
case law and institutional experience. Nevertheless, the conclusions reached are based on
the current legal framework and the available case law and may serve as a basis for future
research on the competence of the EPPO.

3 Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the Fight
Against Fraud to the Union's Financial Interests by Means of Criminal Law [2017] OJ L 198/29.
4 Case no 6093/2024 Decision no 2077 (Sofia District Court, 30 April 2024).
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Initially, criminal law was perceived as a sphere belonging entirely to national sovereignty;
therefore, European integration was limited to intergovernmental cooperation between the
Member States. The fight against cross-border crime was carried out through mutual legal
assistance, extradition, and coordination between the national authorities, without the
European Community possessing autonomous criminal law powers.’

The increase in cross-border crime, financial fraud against the EU budget, and organized
crime called into question the effectiveness of the exclusively national model of criminal
prosecution and necessitated closer coordination between the Member States.®

A significant turning point in the development of European criminal law occurred with the
entry into force of the Treaty of Lisbon in 2009. For the first time, the primary law of the EU
provided an explicit legal basis for the adoption of minimum rules concerning certain
categories of criminal offences and sanctions, as well as for the establishment of institutional
mechanisms for the protection of the financial interests of the Union.”

In European legal doctrine, the period following the Treaty of Lisbon is defined as a
transition from intergovernmental cooperation to a model based on common standards,
mutual recognition, and specialized supranational institutions, which exercise limited
criminal law powers or coordinate the activities of the national authorities.® It is precisely
this transformation that laid the foundations for the establishment of the EPPO.°

Consequently, the development of European criminal law represents not only an
institutional expansion of the powers of the EU, but also a change in the manner in which
criminal competence is allocated between the European and national levels. This
transformation laid the foundations of the model of functionally allocated competence,
which creates the preconditions for conflicts of competence between the EPPO and the
national prosecuting authorities.

5 TFEU (n 1) arts 67, 82-86; Valsamis Mitsilegas, EU Criminal Law (2nd edn, Hart Publishing 2020)
19-38.

6 Mitsilegas (n 5).

7 TFEU (n 1) arts 82-86; Mitsilegas (n 5) 51-63.

8 Katalin Ligeti (ed), Toward a Prosecutor for the European Union: A Comparative Analysis (Hart
Publishing 2013) vol 1.

9 Lorena Bachmaier Winter (ed), The European Public Prosecutor's Office: The Challenges Ahead
(Springer Nature 2018).

© 2026 Mila lvanova. This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0),
which permits unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.
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Article 86 TFEU establishes the constitutional basis of the EPPO and outlines the principal
limits of its competence.' The provision is intended to ensure more effective protection of
the financial interests of the Union in the context of cross-border crime and differences in
the national procedural systems." Article 86 TFEU does not confer universal criminal
competence upon the EPPO, but rather introduces a model of functionally allocated
competence between the European and the national levels.”? This model is further developed
in Regulation (EU) 2017/1939."

A particular feature of the model under Article 86 TFEU is that the EPPO was established
through the mechanism of enhanced cooperation due to the lack of the necessary unanimity
among the Member States for its establishment." For this reason, the EPPO exercises its
competence only in the participating Member States. This limitation acquires particular
significance in the case of cross-border offences affecting the financial interests of the EU
that involve both participating and non-participating Member States. In such cases, the
interaction between the EPPO and the national authorities is carried out in accordance with
the applicable rules of EU law, which may create the preconditions for competing grounds
of competence and difficulties in determining the competent authority."”

Furthermore, Article 86 TFEU limits the competence of the EPPO to offences affecting
the financial interests of the EU. Regulation (EU) 2017/1939 governs the organization and
the exercise of that competence, while Directive (EU) 2017/1371 defines the offences
falling within its material scope.'® The thus-defined model of functionally allocated
competence creates the preconditions for conflicts between the EPPO and the national
prosecuting authorities. For this reason, conflicts of competence should be regarded as a
structural consequence of the multi-level model of criminal law integration, rather than
as incidental practical difficulties.

10 TFEU (n 1) art 86.

11 Council Regulation (EU) 2017/1939 (n 2) recs 12-15; Mitsilegas (n 5).
12 TFEU (n 1) art 86; Mitsilegas (n 5).

13 Council Regulation (EU) 2017/1939 (n 2).

14 Ligeti (n 8).

15 Mitsilegas (n 5).

16 Directive (EU) 2017/1371 (n 3).
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The legal framework governing the competence of the EPPO is characterized by a multi-
level normative structure, built upon the interaction of primary and secondary EU law, as
well as the national legal systems of the participating Member States. On the one hand,
Article 86 TFEU constitutes the constitutional basis for the establishment of the EPPO and
outlines the limits of its competence. On the other hand, Regulation (EU) 2017/1939
specifies the content of that competence, while Directive (EU) 2017/1371 defines the
substantive scope of the offences affecting the financial interests of the Union.”” For this
reason, the analysis of the current legal framework should sequentially examine the primary
and secondary law of the EU.

Article 86 TFEU constitutes the primary legal basis for the competence of the EPPO." It
defines its purpose, outlines the constitutional limits of its competence, and provides for its
establishment through the mechanism of enhanced cooperation.

The constitutional framework established by Article 86 TFEU finds its specific normative
development in the secondary law of the EU, primarily in Regulation (EU) 2017/1939 and
Directive (EU) 2017/1371. The two acts form a unified legal framework, in which the
Regulation governs the institutional organization of the EPPO and the rules governing the
exercise of its powers, while the Directive defines the substantive scope of the offences falling
within the competence of the EPPO." It is precisely within this normative framework that
the criteria for determining the competence of the EPPO are specified.

Article 22 of Regulation (EU) 2017/1939 is of particular importance for determining
competence, as it limits the material competence of the EPPO to offences affecting the
financial interests of the EU, as defined in Directive (EU) 2017/1371. In this way, the
competence of the EPPO is determined through the functional link between the specific
offence and the financial interests of the Union, which requires an individual assessment
in each particular case.

In that assessment, Directive (EU) 2017/1371 is of decisive importance. It introduces
minimum rules concerning the constituent elements of offences affecting the budget of the

17 Council Regulation (EU) 2017/1939 (n 2) arts 22-25; Directive (EU) 2017/1371 (n 3).
18 TFEU (n 1) art 86.
19 Council Regulation (EU) 2017/1939 (n 2); Directive (EU) 2017/1371 (n 3).

© 2026 Mila lvanova. This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0),
which permits unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.
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EU, including fraud, corruption, misappropriation of funds, money laundering, and serious
cross-border VAT fraud. However, the Directive does not aim at the complete unification of
national criminal law, but at minimum harmonization, which leaves the Member States
discretion as to the manner of transposition of its provisions.*

Minimum harmonization creates practical difficulties in determining the competent
authority. Although the material scope of the offences is harmonized at the level of the EU,
the individual Member States retain differences both in the national constituent elements of
offences and in the procedural rules governing their investigation. Consequently, the
secondary law of the EU defines the normative limits of the competence of the EPPO and
the mechanisms for its exercise, but their practical application requires an individual
assessment in determining the competent authority.”'

An additional element of the normative framework is constituted by the rules laid down in
Articles 24 and 25 of Regulation (EU) 2017/1939, which govern the notification of the EPPO
and the criteria for the exercise of its competence. These provisions are intended to prevent
competition between European and national criminal prosecution by granting the EPPO
the right to determine whether to exercise its competence in the specific case. Nevertheless,
the normative criteria do not always allow for the unambiguous resolution of complex cross-
border cases, especially where there are multiple interconnected offences or competing
grounds of competence.”” Consequently, these provisions reduce the risk of conflicts of
competence, without excluding it completely.”

The national legal framework plays a key role in the practical exercise of the powers of
the EPPO, as it is through it that European rules are integrated into the national criminal
justice systems.

Although the competence of the EPPO derives directly from EU law, its exercise is inevitably
carried out within the framework of the national institutions and in compliance with the national
procedural rules, insofar as Regulation (EU) 2017/1939 does not provide otherwise.”*

In the Republic of Bulgaria, this integration has been effected through amendments to the
Judiciary Act, by which the European Delegated Prosecutors have been incorporated into
the structure of the Prosecutor's Office, while, in the exercise of their functions, they act as
organs of the EPPO in accordance with Regulation (EU) 2017/1939.%

20 Directive (EU) 2017/1371 (n 3); Ligeti (n 8).

21 Mitsilegas (n 5) 245-50.

22 Council Regulation (EU) 2017/1939 (n 2) arts 24, 25.

23 Mitsilegas (n 5).

24 Council Regulation (EU) 2017/1939 (n 2).

25 Law of the Republic of Bulgaria on Judicial System [2007] SG 24, art 136(8)-(9)
<https://www.justice.government.bg/home/normdoc/2135560660> accessed 20 April 2026.



Ivanova M, ‘Conflicts of Competence between the European Public Prosecutor’s Office and National Prosecuting Authorities’ (2026) 9(4)
Access to Justice in Eastern Europe 1-25 <https://doi.org/10.33327/AJEE-18-9.4-a0002010> Published Online 26 Sep 2026

The dual institutional status of the European Delegated Prosecutors is one of the most
characteristic features of the legal model of the EPPO. On the one hand, the European
Delegated Prosecutors apply the national criminal procedural law and use the national
investigating authorities. On the other hand, in the exercise of the powers of the EPPO, they
are bound by the instructions and decisions of the Permanent Chambers, the European
Chief Prosecutor, and the EPPO as an institution. Consequently, their procedural status
combines elements of the national and the European legal regime.

To guarantee the institutional independence of the European Delegated Prosecutors, the
Bulgarian legislator has provided for special rules regarding their status. The Judiciary Act
excludes the possibility of national administrative heads and the prosecutors of the higher-
level prosecution offices from exercising hierarchical control over their activities when they
act in their capacity as European Delegated Prosecutors. In this way, the institutional
independence of the EPPO in the exercise of its powers is guaranteed.”

At the procedural level, the interaction between European and national law is implemented
through the application of the provisions of the Criminal Procedure Code, insofar as
Regulation (EU) 2017/1939 does not contain special rules. The investigation, gathering of
evidence, judicial review, and the procedural rights of the participants are governed
primarily by national procedural law.

At the same time, all procedural actions must comply with the requirements of the
Regulation and the principles of EU law, which forms a complex model of the parallel
application of the European and the national legal frameworks.?

The interaction between European competence and national procedural law creates the
preconditions for conflicts of competence. Although material competence is determined by
EU law, its practical exercise passes through national institutions and procedural
mechanisms, as a result of which the national legal framework has a direct influence on the
determination of the competent authority in particular proceedings.”

The interaction between the EPPO and the national authorities is carried out through the
mechanisms for notification, coordination, and determination of competence provided
for in Regulation (EU) 2017/1939. Through them, it is determined whether the particular

26 Ligeti (n 8); Mitsilegas (n 5).

27 Law of the Republic of Bulgaria on Judicial System (n 25) art 136 (11).

28  Council Regulation (EU) 2017/1939 (n 2); Law of the Republic of Bulgaria on Judicial System (n 25);
Criminal Procedure Code of the Republic of Bulgaria [2005] SG 86 <https://justice.government.bg/
home/normdoc/2135512224> accessed 20 April 2026.

29 Council Regulation (EU) 2017/1939 (n 2); Mitsilegas (n 5).

© 2026 Mila lvanova. This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0),
which permits unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.
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case falls within the competence of the EPPO or should remain within the competence of
the national authorities.”

The practical functioning of this model presupposes constant coordination between the
EPPO and the national prosecution authorities through the exchange of information, joint
conduct of the investigation, and exercise of powers in accordance with Regulation (EU)
2017/1939 and the applicable national law. In this process, difficulties may arise in the
delimitation of competence, which are the subject of the following section.”

Consequently, it is precisely in the process of interaction between the EPPO and the national
authorities that practical issues related to the delimitation of competence may arise. This
necessitates an analysis of the factors that determine the competent authority in the
individual situations.”

Although the current legal framework establishes a stable basis for the functioning of the
EPPO, it does not entirely eliminate the difficulties arising from the model of functionally
allocated competence. These structural limitations account for a significant part of the
conflicts between the EPPO and the national prosecution authorities.”

One of the main practical problems of the current system is the lack of sufficiently clear
and comprehensive criteria for the delimitation of competence between the EPPO and
the national prosecution authorities. Although Regulation (EU) 2017/1939 defines the
material scope of the competence of the EPPO and contains rules regarding the exercise
of its powers, it does not comprehensively regulate all possible situations in which
competing grounds of competence may arise.™

The practical determination of the competent authority requires the combined
application of Article 86 TFEU, Regulation (EU) 2017/1939, Directive (EU) 2017/1371,
and the applicable national procedural law. As a result, competence is determined
through an overall assessment of normative and factual circumstances, including the
nature of the offence, its connection with the financial interests of the EU, and the cross-
border elements of the case.”

30 Council Regulation (EU) 2017/1939 (n 2) arts 24, 25; Mila Ivanova, International Cooperation in
Criminal Matters (Burgas Free University 2026) 253-82 [in Bulgarian].

31 Council Regulation (EU) 2017/1939 (n 2) art 25; Mitsilegas (n 5)

32 Ligeti (n 8); Mitsilegas (n 5).

33 Council Regulation (EU) 2017/1939 (n 2); Directive (EU) 2017/1371 (n 3); TFEU (n 1) art 86.

34  Council Regulation (EU) 2017/1939 (n 2) arts 22-25; Mitsilegas (n 5).

35 Council Regulation (EU) 2017/1939 (n 2); Directive (EU) 2017/1371 (n 3); TFEU (n 1) art 86; Law of
the Republic of Bulgaria on Judicial System (n 25).
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An additional difficulty arises from the fact that a significant part of the criteria provided
for in Regulation (EU) 2017/1939 are of an evaluative nature. Concepts and criteria such
as “offences affecting the financial interests of the Union,” “inextricably linked offences,”
or the assessment of whether the EPPO is in a better position to investigate or to conduct
criminal prosecution require a specific legal assessment in each individual case and
cannot be applied mechanically. This inevitably leaves room for differing interpretations
by both the EPPO and the national authorities.” This problem becomes particularly
apparent in complex cross-border investigations, in which different grounds of
competence may simultaneously be applicable. In such cases, normative uncertainty

hinders the predictable determination of the competent authority.””

Consequently, the principal problem is not the lack of a legal framework, but the absence
of a sufficiently clearly structured system of criteria for the predictable delimitation of
competence. This normative uncertainty constitutes a significant factor in the emergence
of conflicts of competence and confirms the need for a conceptual analytical framework
for their resolution.

One of the essential characteristics of the current regime is that the exercise of the powers
of the EPPO takes place within the framework of multiple national criminal procedural
systems. Although Regulation (EU) 2017/1939 is directly applicable in all participating
Member States, the procedural autonomy of the Member States determines the application
of national legislation to matters in respect of which the Regulation refers to it.”®
Consequently, the European Delegated Prosecutors exercise their powers in accordance
with Regulation (EU) 2017/1939 and, in the absence of specific regulation, apply the
national procedural law. In this way, a single proceeding is based simultaneously on
European and national procedural rules, which gives rise to differences in the practical
application of the regime of competence.”

An additional complication arises from the minimum harmonization introduced by
Directive (EU) 2017/1371. Although the Directive harmonizes the minimum standards
concerning offences affecting the financial interests of the EU, it does not lead to the
complete unification of substantive criminal law. The Member States retain discretion with
regard to the transposition and individual elements of criminal law regulation. As a result,
the same factual conduct may be classified differently in the individual Member States,
which affects the determination of the competent authority.*’

36 Ligeti (n 8); Mitsilegas (n 5).

37 Council Regulation (EU) 2017/1939 (n 2) arts 24, 25; Mitsilegas (n 5).
38 Council Regulation (EU) 2017/1939 (n 2); Mitsilegas (n 5).

39 Council Regulation (EU) 2017/1939 (n 2) arts 5, 13 and 28.

40 Directive (EU) 2017/1371 (n 3); Ligeti (n 8).

© 2026 Mila lvanova. This is an open-access article distributed under the terms of the Creative Commons Attribution License (CC BY 4.0),
which permits unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.
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Differences in national procedural mechanisms are of no less importance. The conditions
for carrying out individual investigative procedural actions, the judicial review of the acts
of the European Delegated Prosecutors, the rules concerning the admissibility of evidence,
and the time limits for carrying out procedural actions continue to be governed
predominantly by national law. Consequently, the practical exercise of the powers of the
EPPO is not entirely uniform in all participating Member States."'

These differences become apparent in cross-border investigations, where European
Delegated Prosecutors from several Member States participate in a single proceeding.
Although the central structure of the EPPO ensures coordination between them, the
individual procedural actions continue to be carried out in accordance with the national
legislation of the respective State. This creates conditions for differing interpretations of
the procedural rules and difficulties in the delimitation of competence between the
European and national levels.*

Consequently, the differences between national legal systems have a direct impact on the
practical exercise of the competence of the EPPO and remain a significant factor in the
emergence of conflicts of competence.

The limited case law concerning the competence of the EPPO constitutes the third
significant structural limitation of the current legal framework. Due to the relatively short
period of operation of the EPPO, the judicial interpretation of the key provisions of
Regulation (EU) 2017/1939 is still in the process of being developed. This applies in
particular to the provisions concerning the material competence, the right of the EPPO to
exercise its right of evocation, cross-border investigations, and judicial review of the actions
of the European Delegated Prosecutors.”

The judgment in Case C-281/22 is of particular importance, as it clarifies certain aspects of
judicial review in the context of the cross-border investigations by the EPPO. However, the
judgment does not provide a comprehensive answer regarding the delimitation of
competence between the EPPO and the national authorities.**

The limited scope of the case law means that a number of practical issues remain unresolved,
including the criteria for determining whether a particular offence falls within the

41 Council Regulation (EU) 2017/1939 (n 2); Criminal Procedure Code (n 28); Law of the Republic of
Bulgaria on Judicial System (n 25).

42 Council Regulation (EU) 2017/1939 (n 2) arts 31, 32; Mila Ivanova, ‘European Investigation Order’
(2018) 25 BFU Journal of Legal Studies 129 [in Bulgarian].

43 Ligeti (n 8); Mitsilegas (n 5).

44  Council Regulation (EU) 2017/1939 (n 2); Case C-281/22 GK and Others (CJEU Grand Chamber,
21 December 2023) ECLI:EU:C:2023:1018.
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competence of the EPPO, “inextricably linked offences,” and the relationship between the
competence of the EPPO and already instituted national proceedings.

At the national level, case law is also developing gradually. The Bulgarian courts are
already considering issues related to the procedural actions of the European Delegated
Prosecutors, but this case law has not yet established consistent criteria regarding
conflicts of competence.

Consequently, at the present time, the case law performs predominantly a fragmented
function. Although it clarifies certain procedural issues, it still does not provide sufficient
criteria for the resolution of conflicts of competence. It is precisely this absence that
underscores the importance of a consistent doctrinal analysis in the interpretation of the
current legal framework. Until consistent case law of the CJEU and the national courts is
established, the determination of the competent authority will depend to a significant extent
on the systematic interpretation of Regulation (EU) 2017/1939.%

The analysis carried out demonstrates that the current legal framework governing the
competence of the EPPO establishes a stable normative basis but does not entirely overcome
the practical difficulties in the delimitation of competence between the EPPO and the
national prosecution authorities.*

On the basis of this conclusion, three main structural limitations of the current model may
be identified. First, the legal framework does not contain sufficiently detailed criteria for the
unambiguous delimitation of competence in all practical situations. Second, the differences
in the transposition and application of EU law by the Member States lead to divergent
procedural solutions in similar factual circumstances. Third, the still limited case law of the
CJEU and the national courts does not provide sufficiently stable guidance for the consistent
resolution of emerging conflicts of competence.”

These characteristics demonstrate that conflicts of competence cannot be explained solely
through the analysis of individual legal provisions.** They constitute an inherent
consequence of the model of functionally allocated competence adopted in EU law, rather
than a result of the absence of a legal framework. Consequently, the resolution of such
conflicts requires not only the interpretation of the applicable legal provisions but also a
systematic approach based on clearly defined criteria for the delimitation of competence.

45 Council Regulation (EU) 2017/1939 (n 2).

46 TFEU (n 1) art 86; Council Regulation (EU) 2017/1939 (n 2); Directive (EU) 2017/1371 (n 3).
47 Council Regulation (EU) 2017/1939 (n 2) arts 22, 25, 31 and 42; Case C-281/22 (n 44).

48 Ligeti (n 8) 15-42; Mitsilegas (n 5) 231-46.
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The following section builds upon the normative analysis by presenting the author's
conceptual analytical framework, including a classification of conflicts of competence and
the principal criteria for determining the competent authority.

Conflicts of competence constitute one of the principal practical manifestations of the
model of functionally allocated competence between the EPPO and the national
prosecution authorities. The present section develops the author's classification of these
conflicts and outlines the principal criteria for determining the competent authority.

Conflicts of competence between the EPPO and the national authorities do not arise
due to the absence of a legal framework, but rather due to the interaction between the
European and national levels in the exercise of criminal prosecution. Therefore, they
should be regarded as structural elements of the current EPPO model, rather than
isolated practical difficulties.”

Traditionally, conflicts of competence are classified as positive or negative. This distinction
retains its significance within the framework of the EPPO, but it is not sufficient to
encompass the complexity of the relationship between the EPPO and the national
prosecution authorities. For this reason, the present study proposes a broader analytical
classification based on the nature of the competing grounds of competence, the normative
preconditions for their emergence, and their practical manifestation.

First, positive conflicts arise where the EPPO and the national prosecution authority
simultaneously claim competence in respect of the same offence. This occurs most
frequently in the case of offences of a mixed nature, which affect both the financial interests
of the EU and national-protected interests. Such cases create a risk of parallel proceedings,
duplication of procedural acts, and conflicting decisions.”

Second, negative conflicts arise where neither the EPPO nor the national authorities accept
competence in a particular case. Although such situations are less frequent, they may lead
to delays in the investigation, procedural uncertainty, and a risk of de facto impunity.”*

Alongside the traditional distinction between positive and negative conflicts, the analysis of
the practical functioning of the EPPO makes it possible to distinguish other types of
conflicts of competence.

49 TFEU (n 1) art 86; Council Regulation (EU) 2017/1939 (n 2); Mitsilegas (n 5) 231-46.
50 Council Regulation (EU) 2017/1939 (n 2) arts 22, 25; Directive (EU) 2017/1371 (n 3); Ligeti (n 8) 303-25.
51 Council Regulation (EU) 2017/1939 (n 2) arts 22-25.



Ivanova M, ‘Conflicts of Competence between the European Public Prosecutor’s Office and National Prosecuting Authorities’ (2026) 9(4)
Access to Justice in Eastern Europe 1-25 <https://doi.org/10.33327/AJEE-18-9.4-a0002010> Published Online 26 Sep 2026

From the perspective of their territorial scope, a distinction may be drawn between
domestic conflicts, arising within a single participating Member State, and cross-border
conflicts, involving several jurisdictions. Cross-border conflicts are more complex, as
they require compliance with both Regulation (EU) 2017/1939 and the national
procedural legislation.

From a functional perspective, a distinction may also be drawn between conflicts arising in
the determination of the competent authority and conflicts arising in the exercise of already
established competence. The first group arises during the initial assessment of whether the
particular offence falls within the material and territorial scope of the EPPO. The second
group manifests itself during the course of the investigation, when disputes arise concerning
the carrying out of procedural actions, the collection of evidence, or the coordination
between European Delegated Prosecutors and the national authorities.

The proposed author's classification demonstrates that conflicts of competence are not
limited to the distinction between positive and negative conflicts. They constitute a multi-
layered phenomenon, determined by the normative structure of the EPPO, national
differences, and the specific nature of cross-border proceedings. Therefore, their
resolution requires the application of a clearly structured system of criteria for
determining the competent authority.

Following the identification of the types of conflicts of competence, the criteria for
determining the competent authority should be clarified. Regulation (EU) 2017/1939 does
not contain a unified system of criteria for determining the competent authority in all types
of conflicts of competence; therefore, competence is determined through a combined
assessment of interrelated criteria.”

The first criterion is the material criterion, which requires it to be established whether the
particular offence falls within the scope of offences affecting the financial interests of the
EU, as defined in Directive (EU) 2017/1371 and the references thereto in Regulation (EU)
2017/1939. This criterion constitutes the first and mandatory condition for the competence
of the EPPO to arise.”

The second criterion is the territorial criterion, which takes into account the place
where the offence was committed, the Member State in whose territory the criminal
prosecution is conducted, and the participation of the respective Member State in the
enhanced cooperation mechanism. In the case of cross-border offences, this criterion
acquires particular significance, as a single offence may be connected with several
national jurisdictions.

52 ibid; TFEU (n 1) art 86.
53 ibid; Mitsilegas (n 5).
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The third criterion is the functional criterion. It requires an assessment of which
authority is in a better position to conduct the investigation effectively, taking into
account the location of the evidence, the connection between the offences, and the need
for coordination.*

The fourth criterion is the procedural criterion, which manifests itself in the course of the
criminal proceedings. In certain cases, the competence initially determined correctly may
need to be reconsidered due to newly emerged factual circumstances, a change in the subject
matter of the accusation, or the establishment of additional offences falling within the
competence of the EPPO. Consequently, the determination of the competent authority
constitutes a dynamic process that may change during the course of the investigation.

Alongside the aforementioned criteria, the principle of effectiveness has an integrating
significance. It serves as a general guiding principle in their application by ensuring
that the proceedings are conducted by the authority that can ensure the most effective
criminal prosecution and prevent parallel proceedings, procedural delays, and
conflicting decisions.”

The following subsection examines the practical difficulties in the application of these
criteria.

Although the current legal framework contains rules relevant to the determination of the
competent authority, their practical application continues to give rise to difficulties. They
arise not only from the content of the individual provisions but also from the need for the
criteria to be applied simultaneously in different national legal systems.*

One of the principal challenges is the risk of parallel criminal proceedings. In the case of
complex cross-border offences, it is not always possible, already at the initial stage of the
investigation, to determine unequivocally whether competence belongs to the EPPO or to the
national authorities. This may lead to the duplication of procedural actions, delays in the
proceedings, conflicting decisions, and the risk of violating the principle of ne bis in idem.”

Additional difficulties arise from the differences between the national procedural systems.
Although the EPPO functions as a single institution of the EU, the investigation is
conducted in accordance with the national procedural law of the participating Member

54  Council Regulation (EU) 2017/1939 (n 2) arts 25, 26 and 31; Mitsilegas (n 5).
55 Case C-281/22 (n 44); Council Regulation (EU) 2017/1939 (n 2); Ligeti (n 8).
56 Council Regulation (EU) 2017/1939 (n 2) arts 22-25.

57  Council Regulation (EU) 2017/1939 (n 2) arts 24, 25 and 31; Mitsilegas (n 5).
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States. This leads to differences in procedural actions, judicial review, time limits, and the
admissibility of evidence.®®

The case law of the CJEU is gradually overcoming some of these difficulties. The
judgment in Case C-281/22 G.K. and Others clarifies the allocation of judicial review
in cross-border investigations, but it does not resolve all the practical issues related to
the delimitation of competence.”

National case law is also gradually developing. The Bulgarian courts recognize the
procedural powers of the European Delegated Prosecutors in accordance with Regulation
(EU) 2017/1939 and national legislation; however, the case law still does not provide
sufficiently consistent solutions to all issues related to conflicts of competence.”

The practical difficulties outlined above demonstrate that the normative criteria, in
themselves, do not always ensure the predictable determination of the competent authority.
This justifies the need for the consistent application of the proposed analytical framework.

The analysis conducted demonstrates that the current legal framework does not contain
a sufficiently clearly structured system of criteria for determining the competent
authority.® Therefore, the present study proposes the author's conceptual analytical
framework, based on the step-by-step application of the systematized criteria for
determining the competent authority.

The framework is based on the understanding that the determination of the competent
authority constitutes a sequential process of legal assessment. Each subsequent criterion is
applied after the preconditions for the preceding one have been established, which limits
the risk of positive and negative conflicts of competence.

First, it must be established whether the particular offence falls within the material scope of
the offences affecting the financial interests of the EU, in accordance with Directive (EU)
2017/1371 and Article 22 of Regulation (EU) 2017/1939. If the answer is negative,
competence remains within the national prosecution authorities.®”

58  Mila Ivanova, ‘Admission, Execution and Sending of the Acts for Implying Measures for Procedural
Compulsion that are Different from these Which Demand an Arrest’ (Administrative Law -
Contemporary Trends in Jurisprudence and Doctrine: National Scientific Roundtable, University of
Economics, Varna, 20 April 2018) 172.

59 Case C-281/22 (n 44).

60  Case no 10950/2023 Decision no 3873 (Sofia District Court, 15 August 2023); Case no 6093/2024 (n 4).

61 TFEU (n 1) art 86; Council Regulation (EU) 2017/1939 (n 2); Mitsilegas (n 5).

62  TFEU (n 1) art 86; Council Regulation (EU) 2017/1939 (n 2).
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Next, the territorial criterion is taken into account, including the place where the offence
was committed, the participating Member States, and the connection of the case with the
enhanced cooperation mechanism.

Furthermore, a functional assessment should be carried out to establish which authority has
the best capacity to conduct an effective investigation, having regard to the location of the
evidence, the necessary coordination, and the possibility for the proceedings to be
concentrated within a single jurisdiction.*®

Where necessary, competence is subject to reassessment upon a change in the factual
circumstances or the establishment of new offences, which takes into account the dynamic
nature of the investigation.

Finally, the principle of effectiveness guides the overall assessment where several authorities
possess potential competence, with preference to be given to the authority that can ensure
the most effective criminal prosecution while guaranteeing procedural rights.*

The proposed conceptual analytical framework does not amend the existing legal
framework but systematizes the existing criteria for determining the competent authority
in their logical sequence. In this way, it contributes to a more consistent and predictable
application of Regulation (EU) 2017/1939, while at the same time enhancing legal certainty
and reducing the risk of conflicts of competence.

The case law specifies the application of the criteria for determining the competent
authority established by Regulation (EU) 2017/1939 and contributes to the consistent
delimitation of competence between the EPPO and the national prosecution
authorities. Although it does not create new rules on competence, it clarifies the
application of the existing legal framework.

The case law of the CJEU gradually clarifies the parameters of the interaction between the
EPPO and national prosecution authorities.”

Of particular importance is the judgment in Case C-281/22, in which the Court held that
the assessment of the necessity and justification of cross-border investigative measures is
carried out in accordance with the law of the Member State of the handling European

63 Council Regulation (EU) 2017/1939 (n 2) arts 25, 26 and 31.
64 Case C-281/22 (n 44); Council Regulation (EU) 2017/1939 (n 2).
65 Mitsilegas (n 5).
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Delegated Prosecutor, whereas judicial review in the assisting Member State is limited to
issues relating to the execution of those measures.*

The judgment is based on the understanding that Regulation (EU) 2017/1939 allocates
responsibility between the handling European Delegated Prosecutor and the assisting
European Delegated Prosecutor in accordance with the principles of mutual trust and
mutual recognition. Therefore, judicial review in the assisting Member State should be
limited to the execution of the assigned measure, whereas the assessment of its justification
and necessity belongs to the Member State of the handling European Delegated Prosecutor.
In this way, the Court limits the risk of duplication of judicial review and contributes to the
more consistent application of Regulation (EU) 2017/1939 in cross-border investigations.

Alongside the case law of the CJEU, Bulgarian case law also contributes to clarifying the
interaction between the EPPO and national prosecution authorities.

Illustrative in this regard is Decision No. 3873 of 15 Aug 2023 of the Sofia District Court, in
which it is held that the European Delegated Prosecutor is the competent authority under
national law when requesting the disclosure of banking secrecy in connection with the
investigation of offences affecting the financial interests of the EU. The Court reaches this
conclusion after holding that the European Delegated Prosecutor has procedural
competence pursuant to Article 13(1) of Regulation (EU) 2017/1939, and therefore the
request was made by a competent authority within the meaning of Regulation (EU)
2017/1939 and the national legislation.

Only after this assessment does the Court carry out an independent review of the necessity
and proportionality of the requested measure, allowing the disclosure of banking secrecy
only to the extent justified.”

Decision No. 2077 of 30 April 2024 of the Sofia District Court further develops this
approach by holding that judicial authorization is required only for information
constituting banking secrecy within the meaning of Article 62(2) of the Credit Institutions
Act. The Court bases this conclusion on the distinction between the special regime for the
disclosure of banking secrecy under the Credit Institutions Act and the general procedural
order under Article 159(1) of the Criminal Procedure Code, which applies to information
not falling within the scope of banking secrecy.*®

Although Bulgarian case law is still limited, it is gradually establishing standards for the
application of Regulation (EU) 2017/1939 and specifying the criteria for determining the
competent authority in national proceedings.

66 Case C-281/22 (n 44).
67 Case no 10950/2023 (n 60).
68 Case no 6093/2024 (n 4).
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The analysis of the case law of the CJEU and the national courts demonstrates that judicial
practice is gradually specifying the criteria for determining the competent authority and
supporting the consistent application of Regulation (EU) 2017/1939. Although the case law
is still limited, its further development will be of substantial importance for the more
predictable determination of the competent authority and for the consistent delimitation of
competence between the EPPO and the national prosecution authorities.

The analysis conducted allows for a comprehensive assessment of the current legal
framework of the EPPO’s competence and for outlining the main directions for its
future development.

The analysis conducted demonstrates that the current EPPO system provides the necessary
legal basis for the protection of the financial interests of the EU, but the practical
determination of the competent authority in complex cross-border proceedings continues
to present difficulties. Although the case law of the CJEU and the national courts gradually
specifies the application of individual criteria, it does not establish sufficiently consistent
standards for resolving conflicts of competence.

The current EPPO framework creates the necessary institutional conditions for the protection
of the financial interests of the EU, but it does not provide a fully clear and predictable system
for determining the competent authority in complex cross-border proceedings.”

An additional difficulty arises from the hybrid institutional model of the EPPO, which
combines centralized strategic management with the application of national procedural
regimes. Although this model facilitates cross-border criminal prosecution, it
simultaneously preserves the differences between the national procedural systems.”

The case law of the CJEU gradually contributes to clarifying certain aspects of
competence; however, it still does not provide comprehensive standards for resolving
all practical scenarios.”

However, the main problem is not the lack of normative regulation, but the absence of a
sufficiently consistent mechanism for applying the competence criteria in complex cross-
border proceedings. This precisely justifies the need for a more consistent application of the
criteria for determining the competent authority.

69 Mitsilegas (n 5).

70 Michele Simonato and Katalin Ligeti, ‘The European Public Prosecutor’s Office: Towards a Truly
European Prosecution Service?” (2013) 4(1-2) New Journal of European Criminal Law 7.

71 Mitsilegas (n 5).
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Based on the analysis conducted, the main directions for the more consistent determination
of the competent authority can be outlined.

First, the determination of the competent authority should be based on the consistent
application of the material, territorial, functional, and procedural criteria.”

Second, early coordination between the EPPO and the national authorities is essential for
limiting the risk of parallel proceedings and procedural delays.”

Finally, this study proposes that, in the practical determination of the competent authority, the
author’s conceptual analytical framework should be applied, as it systematizes the applicable
criteria in a logical sequence and contributes to limiting the risk of conflicts of competence, as
well as enhancing legal certainty and the effectiveness of criminal prosecution.

The analysis conducted demonstrates that the effective resolution of conflicts of
competence requires not only normative rules but also a consistent analytical approach
to their application.”

In this regard, the present study proposes an author’s conceptual analytical framework based
on the consistent application of the material, territorial, functional, and procedural criteria
in determining the competent authority. The framework systematizes these criteria in a
logical sequence that supports their practical application. The proposed approach
contributes to a more predictable delimitation of competence, limitation of conflicts
between the EPPO and the national authorities, and strengthening of legal certainty in

cross-border criminal proceedings.”

In this sense, the author’s conceptual analytical framework represents the main scientific
contribution of the present study, as it proposes a systematized approach for determining
the competent authority in the application of the existing legal framework.

The present study analyses the competence framework of the EPPO in the context of the
interaction between the European and national levels in the prosecution of offences
affecting the financial interests of the EU. The study demonstrated that the competence
of the EPPO is based on a model of functionally distributed competence between the
European and national levels.

72 Council Regulation (EU) 2017/1939 (n 2).
73 Mitsilegas (n 5).
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75 Council Regulation (EU) 2017/1939 (n 2).
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The current legal framework provides the necessary conditions for the functioning of the
EPPO, but it does not always allow for a sufficiently clear and predictable delimitation of
competence. This creates conditions for positive and negative conflicts of competence,
particularly in complex cross-border proceedings.

The scientific contribution of the present study consists in the development of a conceptual
analytical framework for conflicts of competence between the EPPO and the national
prosecution authorities. In this regard, the study proposes an author’s classification of
conflicts, a system of criteria for determining the competent authority, and their sequential
application. The proposed framework does not amend the existing legal framework but
rather supports its more consistent and predictable application.

Conflicts of competence represent a structural consequence of the model of functionally
distributed competence, rather than an incidental practical problem. Therefore, their
effective resolution requires the combination of a clear legal framework, consistent case law,
and the systematic application of the author’s conceptual analytical framework in
determining the competent authority.
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Ornapoga cTatTa

Mina leanosa

AHOTAIIA

Ilepedymosu. Cmeopennss €sponeiicokoi npoxypamypu (€II) 6ionosiono 0o cmammi 86
Hozosopy npo dynkuyionysanns €sponeiicokozo Cor3sy (JPEC) 3anouamkysano Ho8y Mooeny
KpuminanvHo-npasoeoi inmezpayii 6 mexcax Eeponeiicokozo Corwsy (€C), 3sacHosany Ha
PyHkyionanvHomy po3nodini komnemenyii min €I ma HaAyioHaTLHUMU  OpeaHAMU
npoxypamypu. Xoua Peznamenm (€C) 2017/1939 6cmanoenioe npasosi 3acadu, uio pezynionomo
komnemenyito EPPO, 6UsHaueHHT KOMNEMEHMHO20 0P2aHy 6 CKIAOHUX MPAHCKOPOOHHUX CNPA6ax
3AnMUMAEMDCS  0XePenioM  CYMMEBUX NPABOSUX MA NPAKMUYHUX BUKIUKi6. Biocymuicmo
00CMAMHbO CIPYKMypPo6aHoz0 nioxody 00 3AcmOCYS8aHHA Kpumepiie 6USHAUEHHS KoMNemeHuyii
ModKe npussectmu 00 KOHPNiKMi6 KOMHemeHyii, U0 He2amuBHo 6NUBAE HA NPABOBY BUSHAYUEHICD,
npouecyanvhy edpexmuenicmo i diesuti 3axucm ginancosux inmepecie €C.

Memoou. Y cmammi 3acmocoéano 00KMpUHAnbHULI Memo0 Npasoeoeo O0CMONEeHHS HA OCHOBI
CUCMEMHO020 aHANi3y hepeunHo20 ma emopunHozo npasa €C, 3oxpema cmammi 86 [JPEC,
Peznamenmy (€C) 2017/1939 ma Jupexmusu (EC) 2017/1371. Poboma noeonye 0ok mpuHanvHui
Ma cucmemHuti ananiz npasosoi 6asu, sxa pezyne komnemenuito €11, i3 docnionenHam cy008or
npakmuxu Cydy cnpaeednusocmi €eponeiicokozo Cow3y ma 6i0noeioHoi cy008oi npaxmuxu
Boneapii. Ocobnusy ysazy npudinexo 63aemo0ii mis Hopmamu 3axornooascmea €C i HayioHanvHoz0
3aK0HO00A6CMEBA, A MAKOH NPAKMUHHOMY 3ACNOCYBAHHIO KPUMEPIT6 6U3HAUEHHS KOMNEMEeHNHO020
0p2aHy y mpanckopOOHHUX KPUMIHATLHUX NPOBAOHEHHSIX.

Pesynvmamu ma eucHoeku. IIposedenuil ananiz ceiduumv npo me, w0 KoHPnikmu
Komnemenyil € CcmMpyKmypHum Hacmiokom nepedbauenoi 3axonodascmeom €C  moderni
PyHKYiOHATLHO20 PO3NODINLY NOBHOBANEHD, 4 HE NOOOUHOKUMU NPOUECYATLHUMU AHOMATILIMU.
Hessaxcarouu na me, ujo Peenamenm (€C) 2017/1939 susnauae npasosi mexci komnemenyii €11,
6in He 3a0e3neuye 00CMAMHLO 4imMKuX i nepedbauysanux Kpumepiie 0N 6CHAHOBNEHHA
KOMNEMeHmHo20 Op2aHy 6 YCiX CKAAOHUX MPAHCKOpOOHHUX cnpasax. Hayxosuii emecox
00CTiONeHHS NOJIAeAE Y 3aNPONOHOBAHILi aémopom Kaacudikauii KoHPnikmie xomnemenuii,
CMpyKmypoeaniti  cucmemi  Kpumepiie = 6UHAYEHHA  KOMNemeHuii ma  aemopcovKiil
KOHUenmyanvHiti anarimuuHisi Mooeni 6U3HAUEHHS KOMNemeHmHozo opeany. Ls modenv cnpusie
Ginvwi nocnioosHomy 1i nepedbauysaromy 3sacmocyeanuio Peznamenmy (€C) 2017/1939 i
3abe3neuye euwuli piseHv npasosoi eusHaueHocmi ma edexmusHocmi ni0 4AC BUSHAUEHHS
KomnemenmHozo opzany — €11 uu nHayionanvHoz0 opzamy npoxypamypu.

Kntouosi cnosa:  Eeponeiicoxa  npokypamypa (EPPO), kondnixmu  komnemenuii,
KoMnemeHmuuil opeaw, Kpumepii eusHnaueHHs xomnemenuii, Peenamenm (€C) 2017/1939,
€sponeticoke KPUMIHATIbHE NPABO, CNIBPOOTIMHULINEO CYO0BUX OP2aHiE.
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