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ABSTRACT

Background: The authors of the article refer to the institution of separate opinions of the
judges of the European Court of Human Rights (hereinafter referred to as the European
Court, the Court or the ECtHR). They emphasise that this phenomenon has not been
sufficiently studied in the legal literature. However, given the leading role of the European
Court, its progressive views and authority — primarily on the European continent, where it
serves as an umbrella for those who have not found protection at the national level - a judge’s
opinion should not merely be an appendix to the Court’s decision. Instead, it should be
regarded as the driving force for the development of the doctrine, warranting academic
study, consideration by practitioners at the national level, and a possible reference point for
forecasting and shaping future interpretations of the provisions of the European Convention
on Human Rights in ECtHR future decisions.

Methods: In the article, the authors present the points of view of scientists and practitioners on
the phenomenon of separate opinions, illustrating specific examples of what they consider to
be the most interesting separate opinions attached to the decisions of the European Court of
Human Rights. Based on substantive analysis, they formulate conclusions, emphasising the
prospective doctrinal importance for world science, law-making and law-enforcement
perspective for national legal systems, as well as unconditional axiological importance, because
they play the role of a catalyst for creative judicial search, contribute to the support of judicial
independence and personal responsibility. The special importance not only of the decisions of
the European Court of Human Rights but also of individual opinions, according to the authors,
stems from the fact that those key problematic issues that bring citizens before the ECtHR are
a priori difficult for the entire European community.
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The authors analysed separate opinions, such as that of ECtHR Judge Elésegui, which was
expressed in the ECtHR case Mortier v. Belgium, regarding the ratio of the provisions of Article 2
"Right to Life" ECHR and euthanasia. The authors also focused on the key conclusions made
by the Portuguese ECtHR Judge Paulo Pinto de Albuquerque, who, in his nine-year tenure,
independently or with colleagues, formulated more than 150 separate opinions. The authors
particularly explore his opinions in two well-known cases, Barbulescu v. Romania and
Svetina v. Slovenia. Notably, in the former case, although the judge remained in the section in
the minority, his separate opinion later turned into the opinion of the majority of the Grand
Chamber of the ECtHR.

Results and conclusions: The authors consider the phenomenon of a separate opinion of a
judge of the European Court as a result of independent and deep thinking, an expression of the
judge's individual legal awareness. This perspective is based on the author's immersion in the
problems that were the subject of consideration by the panel of judges and found or, on the
contrary, did not find their expression in the court decision.

In examining separate opinions, the authors also pay attention to the specifics of their
structural construction often employed by ECtHR judges. These skillfully structured opinions
can serve as a valuable example for national courts, many of which are still in search of their
individual legal style.

1 INTRODUCTION

In the context of Ukraine’s ongoing integration into the European community, the
penetration of European values into Ukrainian legal consciousness, the processes of global
convergence, and the adaptation of Ukrainian legislation to European standards for the
protection of human rights and fundamental freedoms, it is entirely natural for Ukrainian
legal scholars to show increased interest in the influence of precedent practice of the ECHR
on the development of Ukrainian legislation. This interest is evidenced by a considerable
number of scientific works on the subject.! The European Court of Human Rights serves as
a guiding beacon in the stormy sea of reformation processes, providing impetus for national
changes and inspiring improvements among legislators, scientists and law enforcers -
judges, prosecutors, and lawyers alike. At the same time, it is noteworthy that most scientific
works focus primarily on analysing the legal positions outlined in the Court’s main

1 Mykhailo Buromenskyi and Vitalii Gutnyk, ‘The Impact of ECHR and the Case-Law of the ECtHR on
the Development of the Right to Legal Assistance in International Criminal Courts (ICTY, ICTR,
ICC)’ (2019) 9(3) TalTech Journal of European Studies 188, doi:10.1515/bjes-2019-0029; Oksana
Kaplina and Anush Tumanyants, 'ECtHR Decisions that Influenced the Criminal Procedure of
Ukraine' (2021) 4(1) Access to Justice in Eastern Europe 102, doi:10.33327/AJEE-18-4.1-a000048;
Nina Karpachova and others, ‘Impact of Direct Effect of Constitutional Norms and Practice of the
European Union on the Efficiency of Human Rights Realization and Protection’ (2021) 24(1spec)
Journal of Legal, Ethical and Regulatory Issues 1; Vyacheslav Komarov and Tetiana Tsuvina, ‘The
Impact of the ECHR and the Case law of the ECtHR on Civil Procedure in Ukraine’ (2021) 4(1) Access
to Justice in Eastern Europe 79, doi:10.33327/AJEE-18-4.1-a000047.
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decisions. In contrast, the arguments given in individual or special opinions of ECtHR
judges, often rich in weight and scientific applied value, may not be inferior to the motives
and arguments set forth in the main text of the majority.

A logical explanation for this phenomenon is offered in the preface to the collection of
translations of individual opinions attached to the decisions of the ECtHR, written by Paulo
Pinto de Albuquerque, an ECtHR judge elected from Portugal. In particular, he highlights
several factors contributing to the unexplored nature of a separate opinions by ECtHR
judge, including the “lapidity of the normative regulation of the institution of a separate
opinion of a judge”, “the insufficient prevalence of the phenomenon of a separate opinion
itself”, and “the absence of binding legal force in a separate opinion, since its presence, as a
general rule, does not have legally significant consequences, which is more to a certain
extent inherent in the countries of the Romano-Germanic legal system”. However, this work
rightly points out the importance of a judge's separate opinion, which can be considered as
“a product of the judge's independent and deep thinking, an expression of his individual
legal awareness”, which “facilitates immersion in the problems that were the subject of
consideration in the court decision, and helps to realise their legal significance the essence”’

2 SEPARATE OPINION OF A JUDGE OF THE EUROPEAN COURT
OF HUMAN RIGHTS: COURAGE FOR JUSTICE

Despite the positive characteristics of separate opinions mentioned above, even on the
European continent, at the level of regional judicial institutions, there is no uniform
attitude towards this phenomenon. In particular, Article 45 of the European Convention
on Human Rights, as well as Paragraph 2 of Rule 74-1 of the Rules of the ECtHR, allow
judges participating in the consideration of cases at the level of the Chamber or the Grand
Chamber to express their separate opinions. These opinions can either coincide with the
court’s decision (concurring opinions), when a judge or judges agree with the decision of
the ECtHR, seek to further explain their position, clarify it, provide additional arguments
or emphasise some nuances of their position, or dissent (dissenting opinion), where
judges disagree with the reasons of the Court and/or the decision on the case.’ In practice,
separate opinions can be partially coincident (partly concurring) or partially non-
coinciding (partly dissenting), and it is common for one ECtHR judge’s separate opinion
to be joined by several other judges.

2 Paulo Pinto de Albuquerque, Separate Opinion: The Way to Fairness (Vladyslava Kaplina tr, Oksana
Kaplina ed, Pravo 2020) 13.

3 Council of Europe, European Convention on Human Rights (Convention for the Protection of Human
Rights and Fundamental Freedoms, as amended by Protocols) (ECtHR 2013)
<https://www.echr.coe.int/documents/d/echr/convention_eng> accessed 10 May 2024; ECtHR, Rules
of Court (Registry of the Court 22 January 2024) <https://www.echr.coe.int/documents/d/echr/
rules_court_eng > accessed 10 May 2024.
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In contrast to this approach outlined in the European Convention on the Protection of
Human Rights and Fundamental Freedoms, the publication of individual opinions of judges
is not allowed in the Court of Justice of the EU.

The differing approaches of these highly respected institutions prompt an analysis of the
arguments pro et contrary to the phenomenon we are considering, namely the judge's
separate opinion.

In their study on the relationship between the growing number of separate opinions among
the decisions of the ECtHR and the level of human rights protection that this judicial
institution declares at the present stage, Laurence R. Helfer and Erik Voeten reach a rather
significant concern that this phenomenon may be a manifestation of the politics of dissent
in the ECtHR. This is, in particular, the assumption that some opinions implicitly express
disagreement or generally “accuse” the Court of refusing protection, trying to “silently
cancel” its precedents, thereby lowering the standards of rights protection and/or
significantly expanding the autonomy of states in the field of legal regulation.*

In contrast, Alec Stone Sweet, Wayne Sandholtz, and Mads Andenas challenge this rather
radical opinion, pointing out the lack of empirical support in Helfer and Voeten's analysis,
which is based on just 23 ECtHR decisions. They note that while the internal policy of the
ECtHR is usually expressed in individual opinions, these opinions deserve analytical
attention. Moreover, they contend that individual opinions can indicate the direction of the
development of law and politics.?

In his speech at the Annual Seminar of the European Court of Human Rights held in
Strasbourg on 25 January 2019, the judge of the Federal Constitutional Court of Germany,
having accumulated existing opinions on this issue, cited a number of important functions
performed by separate opinions in the practice of the Court. Among other things, he
emphasised that separate opinions:

(1) can contribute to greater transparency of court hearings in a democratic society;

(2) assist in understanding the constitutional issues at stake and the reasoning behind
the underlying decision;

(3) encourage the majority to provide the best possible justification for its conclusions,
and the threat of their appearance may also facilitate the achievement of a
compromise within the court, preventing the majority from simply imposing its will
on the minority;

(4) allow the losing party to see that its arguments have been adequately considered;

4 Laurence R Helfer and Erik Voeten, ‘Walking Back Human Rights in Europe?” (2020) 31(3) European
Journal of International Law 797, doi:10.1093/ejil/chaa071.

5 Alec Stone Sweet, Wayne Sandholtz and Mads Andenas, ‘Dissenting Opinions and Rights Protection
in the European Court : A Reply that Laurence Helfer and Erik Voeten’ (2021) 32(3) European Journal
of International Law 905, doi:10.1093/ejil/chab057.
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(5) give a special role to the judge ad hoc or national judge in clarifying the internal
position;

(6) indicate deficiencies in the main decision, misinterpretation of norms, going beyond
the jurisdiction of the Court;

(7) may be an indicator of differences between established case law and a new decision,
thereby preventing potential precedents from emerging;

(8) may assist the Grand Chamber in deciding whether to accept the lower court's
decision on review;

(9) represent a kind of current commentary of the ECHR.®

The given list seems to be close to exhaustive, as it allows us to reveal the meaning and value
of individual opinions of ECtHR judges from different sides.

For the sake of fairness, it is important to address the arguments of sceptics against judges
exercising their right to a separate opinion. Angela Huyue Zhang presents some of these
arguments in her study, which, while primarily focused on judges of the Court of Justice of
the EU, nevertheless explores broader aspects of the nature and functional purpose of the
phenomenon of separate opinions in the legal sphere. Therefore, it is relevant to our work.

One argument posited that the absence of such a right might contribute to preserving
judges’ independence, as judges might fear that disclosing voting information could put
them under political control during reassignment.” However, this concern is irrelevant to
judges of the ECtHR, as Article 23 of the ECHR stipulates that they are elected for a term of
nine years without the right to re-election. Furthermore, Article 22 of the Convention states
that the decision to elect a specific judge from a list of three candidates proposed by the state
is made by the Parliamentary Assembly of the Council of Europe.

At the same time, some other counterarguments regarding the existence of such a judicial
instrument as a separate opinion can be extrapolated to the judges of the ECHR, such as:

(1) preservation of the authority of the Court, in particular for the governments of the
states that have to implement the relevant decision;

(2) the "collegial" decision-making process indicates that the Court holds together, the
minority is not excluded from the deliberation process;

(3) increasing the legitimacy of the Court - contributes to public perception of law as
reliably stable and protected.®

6 Andreas Paulus, Judgments and Separate Opinions: Complementarity and Tensions’ (Opening of the
Judicial Year: Seminar, Strasbourg, 25 January 2019) <https://www.echr.coe.int/documents/
d/echr/Speech_20190125_Paulus_JY_ENG> accessed 10 May 2024.

7 Angela Huyue Zhang, ‘The Faceless Court’ (2016) 38(1) University of Pennsylvania Journal of
International Law 111.

8 ibid.
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Interestingly, the researcher immediately gives additional arguments in support of the
expediency of the existence of the right of judges to publish a separate opinion, some
of which can fully complement the above list, in particular: first, the existence of a
single decision that takes into account different opinions can inevitably tend to blur
differences, which will reduce the clarity of judgment, make it more abstract and
rhetorical; secondly, judges are deprived of the opportunity to "build" their individual
reputation, to form an audience of "supporters" among colleagues, practising lawyers,
academics and the general public.’

In continuation of the above-mentioned counter-argument regarding the authority of the
Court, it is appropriate to include some clarifying explanations from Katefina Simackova, a
current Judge of the ECtHR from the Czech Republic. She highlights an important
perspective on this issue: when a lack of a common position among judges becomes publicly
recognised, there is a fear that the decision made by the minimum by the majority —
accompanied by detailed, meaningful and well-argued separate opinions - reduces the
authority of the Court as a body. Such a decrease in authority might lead to reduced
confidence among states in the Court’s powers to issue binding decisions.

Although the Court’s decisions are formally legally binding, opponents of the presence of
special opinions raise the question of whether a decision made by a minimum majority of
votes has a morally binding effect.’® However, Simackov4 disagrees with such a line of
reasoning since it is the plurality of opinions that is a sign of the legitimacy of the law. She
contends that the transparency of the ECtHR's work is a guarantee of its authority; the
principle of publicity and the authority of the Court are inseparable concepts, and therefore,
it is impossible to build their hierarchy because transparency increases authority."

Empirical studies from the relevant aspect demonstrate several factors that can encourage
judges to more actively express their disagreement with the majority through separate
opinions. These factors include personal qualities — such as reluctance to seek compromises
or, on the contrary, efforts to defend their views in the struggle and ensure their victory -
along with professional experience. Researchers have noted that judges who have previously
served in national courts often do not object to the frequent and wide use of judicial
disagreements in their decisions. Other influential factors include previous career growth
and the field of competence, for example, the presence of special knowledge in the issue
being resolved in a specific case."

9 ibid 112.

10  Katefina Sima¢kova, ‘Dissenting Opinions in Constitutional Courts: A Means of Protecting Judicial
Independence and Legitimizing Decisions’ (The Rule of Law in Europe - Vision and Challenges:
Seminar, Strasbourg, 15 April 2021) 2 <https://www.echr.coe.int/documents/d/echr/Intervention_
20210415_Simackova_Rule_of_Law_ENG> accessed 10 May 2024.

11 ibid 1.

12 Gregor Maucec and Shai Dothan, ‘Judicial Dissent at the International Criminal Court: A Theoretical
and Empirical Analysis’ (2022) 35(4) Leiden Journal of International Law 960, doi:10.1017/
$0922156522000103.
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Commenting on the latter factor, we tentatively note that in the case of Mortier v.
Belgium, which will be analysed in the future, Spanish judge Maria Eldsegui's prior
experience in the field of bioethics enabled her to approach the complex aspects of the
case from a different angle.

3 SEPARATE OPINIONS OF THE JUDGES OF THE EUROPEAN COURT
OF HUMAN RIGHTS: FROM THE DEVELOPMENT OF THE DOCTRINE
TO CHANGING TRENDS IN LAW ENFORCEMENT PRACTICE

One notable example of a recent case considered by the ECtHR where a dissenting opinion
reflects the inner independent conviction of a judge and provides a fresh perspective on the
circumstances is the case Mortier v. Belgium (application No. 78017/17), decision dated
4 January 2023, considered as part of the Chamber, the level of importance of the case is key.”

The cited case holds both scientific and practical relevance, especially concerning possible
improvements to national legislation, as it marks the first time the ECtHR considered the
compliance of euthanasia that had already been carried out. The Court clarified that its focus
was not on the existence of a right to die (or the right to euthanasia) under Article 2 but
rather on whether the euthanasia performed in relation to the applicant's mother could
occur without violating Article 2 of the ECHR, given certain conditions and guarantees.

The interest of the case is actualised by the lack of consensus on euthanasia regulation at the
legislative level across Europe. Moreover, the previous practice of the Court in several
similar cases, such as Pretty v. United Kingdom," does not indicate a well-established and
developed approach by the ECtHR to this problem.

In summarising the circumstances of Mortier v Belgium, it is crucial to highlight its
relevance to Article 2 (Right to Life) of the Convention in its material and procedural
aspects from the position of positive obligations of the state. The applicant contended that
the Belgian Euthanasia Act procedures were not followed, arguing that the legally
established guarantees were illusory and insufficient to ensure effective protection of his
mother's right to life. The case also raised concerns about the failure to ensure an effective
investigation into the circumstances surrounding the euthanasia of the applicant's mother.
In particular, the applicant questioned the independence of the investigation, noting that
the doctor (Professor D.) who performed the euthanasia procedure was the co-chair of the
Federal Commission for Monitoring and Evaluation of the Law on Euthanasia, which
checked and evaluated its legality post-factum, and the criterion of reasonable speed.

13 Mortier v Belgium App no 78017/17 (ECtHR, 4 October 2022) <https://hudoc.echr.coe.int/eng?i=001-
219988> accessed 10 May 2024.

14 Pretty v United Kingdom App no 2346/02 (ECtHR, 29 April 2002) <https://hudoc.echr.coe.int/
fre?i=002-5380> accessed 10 May 2024.
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Separately, the applicant claimed a violation of Article 8 of the ECHR from various angles.
However, the ECtHR narrowed the scope of its review, focusing solely on the applicant's
assertion that his lack of prior notification and involvement in the euthanasia decision-
making process constituted a violation of his right to respect for private life and family life.

With regard to the material aspect of Article 2 of the ECHR, the Court stated that the Law
" can meet these requirements, as it can protect the right to life, as
required by the article. In addition, the ECtHR noted that the provisions of the Law on
Euthanasia were observed. For instance, the Court determined that the patient's donation
to the fund headed by the doctor who performed the euthanasia (Professor D.) did not
constitute a conflict of interest. This assessment was based on the size of this donation

"On Euthanasia

and the timing of its contribution.

Additionally, the Court addressed the concerns about the independence of the doctors
consulted by Professor D., who were members of the LEIF association'” he headed. The
Court concluded that this affiliation was insufficient to imply their dependence on Professor
D., as many doctors in Belgium who participate in euthanasia procedures have been trained
and/or are members of this organisation. Thus, the Court concluded no violation of Article 2
ECHR in the material aspect.

At the same time, the Court acknowledged the existence of a violation of Article 2 in its
procedural aspect, recognising that, at least under the circumstances of this case, the
examination of ex post facto (that is, one that has an a posteriori nature) in the Federal
Commission did not meet the required independence standard. This was particularly
concerning because Belgian law allows a doctor involved in euthanasia to participate in the
commission’s meetings, even if they observe the rule of silence.

Also, the ECtHR found no violation of Article 8 of the Convention since the legislation in
the case ensured a fair balance between the competing interests. The doctors took all
possible reasonable measures to encourage the patient to notify her relatives in advance, yet
ultimately acted in accordance with her wishes, thus fulfilling the legal requirements
regarding the preservation of confidentiality and medical secrecy.

It is clear that this debatable, ambiguous question could become a catalyst for the search for
hypothetical errors potentially made in the decision and possible legislative deficiencies that
need to be corrected in the future. Judge Eldsegui, in her separate partially dissenting
opinion, concurred with the Court's conclusion concerning the violation of the procedural
aspect of Article 2 of the Convention but added an important additional legal argument.
She suggested that the relevant violations were not just an isolated case of incorrect
application of the Belgian legislation on euthanasia; instead, they could reflect a systemic
problem affecting certain categories of persons.

15 Levens Einde Information Forum <https://leif.be/home/> accessed 10 May 2024.
274



Kravtsov S, Sharenko S, Krytska | and Kaplina V, 'The Phenomenon of the Judge's Separate Opinion European Court of Human Rights' (2024) 7(4)
Access to Justice in Eastern Europe 267-92 <https://doi.org/10.33327/AJEE-18-7.4-a000114>

In particular, the judge emphasised that postmortem (a posteriori) reviews of performed
euthanasia, alongside the procedure for the formation and functioning of the Federal
Commission overseeing the law, are practically incompatible with the guarantees provided for
in Article 2 of the ECHR for vulnerable groups. Thus, the dissenting opinion, in contrast to
the Court's decision itself, points to a systemic flaw in Belgian legislation regarding euthanasia
for people with mental illness (since, as pointed out in the dissenting opinion, there are
significant medical disagreements about the true incurability of certain mental illnesses, e.g.
chronic depression). The crux of the issue lies in the fact that verification only occurs post-
factum, e.g. after the person’s death. The opinion suggests that Belgium may have violated the
substantive aspect of Article 2 in this case and warns of the threatening consequences that
could occur in the future if the relevant legislation is not reviewed and updated.

Judge Elosegui also disagrees with the ECtHR's conclusion that there is no violation of
Article 8 of the Convention due to maintaining a balance between competing interests, in
particular, the predominance of the applicant's mother's right to the autonomy of her
decision to end her life. The judge, taking into account her five-year experience as deputy
chairman of the Bioethics Committee of the Autonomous Community of Aragon, gives
additional justification to confirm that the principle of autonomy has no legal meaning
without taking into account the other three principles of bioethics, especially when
vulnerable individuals are involved, as their ability to make autonomous decisions may itself
be questionable. In a separate opinion, the current significant risk of abuse of respect for the
dignity and rights of the patient is noted, as a defenceless and vulnerable person can simply
be left alone in the hands of a doctor, isolating him from his family and loved ones. That is
why, referring to a number of conclusions of non-governmental organisations, the judge
disagrees with the majority of judges that a mentally ill person is endowed with complete
freedom in this matter and can express his own will.

Based on the above, we can note that the given separate opinion of Judge Eldsegui, which is
partially inconsistent, can claim to express an alternative, reasoned vision of the problem of
guaranteeing the standards arising from the provisions of Article 2 of the ECHR, cases of
the application of the euthanasia procedure to persons with mental illnesses, and also have
an important meaning to analyse possible defects of national legislation in this aspect.

Another significant example where a judge’s separate opinion does not coincide with the
majority is Hassan v. United Kingdom, decided on 16 September 2014 (application
No. 29750/09).'¢ 1t is also appropriate to immediately note that the partially dissenting
opinion of Judge Robert Spano, joined by Judges Nicolaou, Bianku and Kalaydjieva, may
have an important doctrinal significance. It addresses several theoretical and practical
issues: first, the possibility of applying extraterritorial jurisdiction in the context of the
provisions of Article 1 of the ECHR; second, the adequacy of the interpretation of the
provisions of Article 31 Para. 3 (b) of the Vienna Convention on the Law of International

16  Hassan v The United Kingdom App no 29750/09 (ECtHR, 16 September 2014)
<https://hudoc.echr.coe.int/fre?i=001-146501> accessed 10 May 2024.
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Treaties in matters of taking into account the subsequent practice of applying the treaty (in
particular, the European Convention on Human Rights), which establishes the agreement
of the participants regarding its interpretation; and third, the problems of correlation
between the provisions of international human rights law and international humanitarian
law, as well as the correctness of the application of the European Convention on Human
Rights in the conditions of an international armed conflict.

Thus, the case referred to, among other things, the actions of the British armed forces in
Iraq, the capture of the applicant's brother by the British armed forces and his subsequent
detention in a camp on the territory of Iraq in April 2003 as part of the internment
procedure regulated by the provisions of the Third and Fourth Geneva Conventions.

It is important to emphasise that, based on the circumstances of the case, the British
authorities did not de jure carry out the derogation procedure from the state's obligations
defined by the Convention, in particular the right to freedom, because such a critical formal
requirement of this procedure as notification was missing.

Furthermore, the British government argued before the Court that the state's contractual
obligations under Article 5 of the ECHR should either be deemed inapplicable or assessed in
light of international humanitarian law rather than the European Convention on Human Rights.

Interestingly, the majority of the judges of the Grand Chamber sided with the government's
position, agreeing that the applicant's brother was not within the jurisdiction of the United
Kingdom from the time of his arrest by the British military until he disembarked from the
bus that transported him from the camp. Also, the ECtHR found no violation of Article 5
(1-4) because it determined that international humanitarian law could be applied in this
case. Therefore, the European Convention on Human Rights could implicitly accommodate
these provisions, which meant that the detention of the applicant's brother was not
considered arbitrary and adhered to the requirements of international human rights law, in
particular, Article 5 of the ECHR. Furthermore, it should be noted that, in its reasoning, the
Court referenced the rule of subsequent state practice under the Convention, which the
majority of judges interpreted as demonstrating an agreed common and consistent intent
among member states to modify the fundamental rights guaranteed by the ECHR.

However, in their separate opinion, the aforementioned judges offered quite relevant, logical
and sufficiently convincing arguments and criticised the main conclusions made by the
majority of the judges of the Grand Chamber. They specifically highlighted key points
regarding the given case. In particular:

(1) the appropriateness of the application of the rule on the subsequent practice of the
signatory states provided for in Article 31 (para. 3) (b) of the Vienna Convention on
the Law of International Treaties with reference to three key reasons:

a) the inconsistency of the Court in the issues of the existence of extraterritorial
jurisdiction of the state in situations related to armed conflict and the presence
of the fact of occupation of part of the territory by a member state of the
Council of Europe;
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b) the given rule should be applied exclusively when the relevant practice
meets the criteria of consistency and is common to all parties to the
international agreement, which, according to the judge, could not be
established in the case under consideration. In addition, in a separate
opinion, it is emphasised that such subsequent practice in matters of
interpretation of the foundations of legal rights should be directed towards
expanding the normative content of such rights and not towards narrowing
their meaning, as was the case in this case;

c) the irrelevance of the references of the majority of judges to the practice of
states refraining from derogating from Article 4 of the ICCPR in the context
of actions to restrict freedom through internment, since Article 9 of the
Covenant, in contrast to Article 5 of the ECHR contains only a general
prohibition of arbitrary deprivation of liberty without an exhaustive list of
grounds for such actions;

(2) the possibility of an expansive interpretation of the list of grounds for deprivation of
liberty under Article 5-1 of the ECHR due to an attempt to "inscribe" provisions of
other norms of international law into it (in particular, provisions of the Third and
Fourth Geneva Conventions) is denied. The opposite approach, according to the
judge, would simply make Article 15 obsolete and unnecessary in the structure of
the Convention;
significant methodological and structural differences in the norms of international
human rights law and international humanitarian law are indicated, which
determines different judicial approaches to the assessment of individual rights and
testifies to the impossibility of automatic assimilation of these two different legal
regimes. This is especially relevant, according to the judge, in the case of Article 5 of
the ECHR, since the indefinite and preventive internment permitted under
international humanitarian law is completely inconsistent with the exhaustive list of
grounds established by paragraphs of Article 5-1 and other guarantees of the same
article of the ECHR;

(4) the approach of the majority of judges regarding the "adjustment” of the convention
rights of Article 5 to the internment of prisoners of war and civilians in accordance
with the prescriptions of international humanitarian law in the absence of a formal
derogation in accordance with Article 15 of the Convention. As noted, such
"adjustment" absolutely contradicts the compositional structure of Article 5 of the
ECHR, which contains an exhaustive list of grounds.

@3

~

In conclusion, we note that the above partially inconsistent opinion raises many interesting
issues for practice and doctrine. It contains weighty legal arguments on each outlined issue
and claims to be the result of the judge's internal independent conviction and his creative
scientific research.
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Another example of a separate opinion, which seems to be worthy of attention within the
framework of the covered topic, is one expressed by Judge Iulia Motoc in the case of
N. v. Romania (No. 2), the decision of 16 November 2021 (application No. 38048/18)." This
merits attention as it extends beyond the arguments presented by the ECtHR, significantly
expanding the scope of debatable issues that could potentially be the subject of analysis by
the Court. By doing so, it has the potential to contribute to the development of future ECtHR
practices and legal positions,

The case concerned the decisions of the national courts of Romania, by which the applicant
was completely deprived of legal capacity based mainly on the opinions of medical experts
who transferred him under the full supervision of a legal guardian appointed by the state.
The absence of close relatives to assume this role further complicated the situation.
Additionally, the applicant was unable to initiate proceedings to challenge the appointed
legal guardian, leaving him completely dependent on state institutions and their
representatives. The corresponding procedure also did not give the applicant the
opportunity to express his actual needs and wishes regarding the appointment of a legal
guardian. Thus, the existing legal framework of Romania in this aspect did not leave any
space for the individual situation of the person.

In the ECtHR's opinion, these circumstances constituted a significant interference with the
applicant's right to respect for his private life, lacking adequate guarantees. Notably, the
entire proceedings, which concerned, first of all, the fate of N., took place between the social
protection authorities and two legal guardians. The applicant himself was excluded from the
proceedings on formal grounds - exclusively due to the relevant medical documentation,
without any consideration of his actual current state of health and ability to understand the
situation and express his personal opinion. Based on this, the ECtHR found a violation of
the applicant's right guaranteed by Article 8 of the ECHR.

However, in the context of our research, it is notable that the applicant’ referred not only to
the violation of Article 8 (Right to Respect for Private and Family Life) but also Article 6
(Right to a Fair Trial) and Article 14 (Prohibition of Discrimination). However, the Court,
in its one-paragraph judgment, indicated that since a violation of Article 8 had been
established, there was no need to separately examine and analyse the violations of other
articles in this case. This aspect prompted Judge Motoc’s dissenting opinion, which
highlighted the possible violation of Article 14 of the ECHR and its complete neglect by the
majority of judges. In her opinion, she compared Article 14 to "Cinderella" and "Hamlet" of
the Convention, suggesting that it is very often wronged by other "characters" (that is,
violations of other articles of the ECHR).

In particular, the judge drew attention to the dangerous situation when people with mental
illnesses are discriminated against and stigmatised because of the presence of these

17 N v Romania (no 2) App no 38048/18 (ECtHR, 16 November 2021) <https://hudoc.echr.coe.int/
rus?i=001-213207> accessed 10 May 2024.
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disorders, which causes a high risk of violation of their fundamental rights - especially in
circumstances when this already vulnerable category of persons is under long-term
supervision from state institutions. From the point of view of the analysis of the signs of the
phenomenon of discrimination, the given separate opinion is of scientific and applied
interest since it examines in detail the issue of discrimination without a "comparator” (that
is, without the presence of another identical group of persons). Thus, the judge carefully
analysed the question of whether discrimination is even possible under such initial
circumstances - it is emphasised that Article 14 is aimed at protecting against different
treatment “without objective and reasonable justification/ justification with persons who are
in similar or similar situations situations”, which, according to the judge, indicates the
absence of an imperative requirement about the identity of the comparison groups.

After analysing the circumstances of the case once again, Judge Motoc was convinced that
N.'s presence of a mental disorder was automatically equated with his complete civil incapacity.
She noted that such an approach contradicts both the national legislation of Romania (the
"Law on Psychiatric Care") and international treaties (for example, the UN Convention on the
Rights of Persons with Disabilities, to which the respondent state in this case is a party), as well
as the previous practice of the ECtHR, which indicated that “the treatment of persons with
intellectual or psychiatric disorders as a separate class is questionable classification, and the
restriction of their rights should be subject to strict control”

Based on the above, Judge Motoc, in her separate opinion, summarised the evidence of the
applicant N. prima facie discrimination against him based on the presence of a mental
disorder. She noted the Romanian government’s failure to refute the presumption of
discrimination, which bears the burden of proof. This could indicate a violation of Article 14
(Prohibition of Discrimination) and Article 8 (Right to Respect for Private and Family Life)
of the ECHR in this case.

It seems that the logic and consistency of the judge's arguments, their weight, as well as her
desire to not only express her disagreement with the opinion of the majority but also to
significantly go beyond the issues examined by the ECtHR, makes the above separate
opinion interesting. It contributes to both scientific developments in the aspect of studying
various manifestations of the phenomenon of discrimination and the development of
further practice of the Court on these issues.

We also suggest that you pay attention to the joint partially dissenting separate opinion of
seven judges (Spano, Kjolbro, Turkovi¢, Yudkivska, Pejchal, Mourou-Mikstrém, Felici)
regarding the decision of the Grand Chamber of 3 November 2022 in the Vegotex case
International SA v. Belgium (application No. 49812/09)."® The specified separate opinion
may be interesting not only from the point of view of the fact that so many judges disagreed
with the majority of the Grand Chamber of the ECtHR in the given case but also because it

18 Vegotex International SA v Belgium App no 49812/09 (ECtHR, 3 November 2022)
<https://hudoc.echr.coe.int/eng?i=001-220415> accessed 10 May 2024.
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raises important theoretical and practical issues of the relationship and harmonious
application of the guarantees established in Articles 6 and 7 of the Convention, and also, as
the judges themselves emphasise, is aimed at preventing confusion regarding the application
of established principles, which, in their opinion, the majority of judges misinterpreted,
which caused ambiguity in matters of taking into account previous case law and created the
basis for possible negative consequences for the practice of the Court in the future.

Briefly analysing the relevant facts of this case, we note that the applicant was a Belgian
company, and the case concerned tax assessment proceedings in which the applicant
company was ordered to pay approximately €298,813 with 10 percent additional tax. While
this extra tax did not fall within the scope of "criminal prosecution” under Article 6 of the
ECHR, the tax surcharges, i.e. a fine, which, according to the relevant criteria, can be
considered as a "criminal prosecution" under the relevant criteria, thus bringing the case
under the protections of Article 6 of the Convention.

Proceedings were initiated in October 1995 when the tax authorities notified the applicant
company of their intention to correct the company's 1993 tax return and impose an
additional tax. These proceedings lasted until 2009, during which the applicant company
contested the claim of the tax authorities as out of time. Thus, during the specified period
in 2000, the tax authorities issued a demand for payment; however, according to the
applicant, this demand did not interrupt or suspend the statute of limitations, and therefore,
the claim was overdue. Such conclusions of the applicant were based on the decisions of the
Administrative Court of Cassation dated 10 October 2002 and 21 February 2003. However,
in July 2003, the Law "On Other Provisions" was adopted, which entered into force on
6 February 2007. The Court of Appeal of Antwerp ruled in favour of the tax authorities;
however, in its motivation, it did not refer to the provisions of this law but to another reason.
Instead, the Court of Cassation, to which this decision was appealed, left it unchanged but,
at the same time, referred to the provisions of Article 49 of the above-mentioned law of
2003, indicating that the demand for payment in 2000 interrupted the limitation period.
Therefore, this demand was not overdue.

In the end, the majority of the judges of the Grand Chamber of the ECtHR found a violation
of Article 6-1 of the Convention in the aspect of non-observance of a reasonable time.
However, on all other issues, they found no violation of the requirements of Article 6.
According to the majority, the adoption of Section 49 of the Law was necessary to correct
the judicial practice of the Administrative Court of Cassation and, thus, to ensure legal
certainty. In addition, the Court noted that, in exceptional cases, retrospective legislation
may be justified, especially for the purpose of interpreting or clarifying an old legal
provision, filling a legal vacuum or levelling the effects of new judicial practice.

In contrast, Judges Spano, Kjelbro, Turkovi¢, Yudkivska, Pejchal, Mourou-Vikstrom, and
Felici, in their joint separate opinion, criticised the Court’s approach to resolving the case.
In particular, they highlighted the failure to consider the previous practice of the ECtHR
under Article 7 of the Convention, which states reinstating criminal (in its content)
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responsibility for a crime for which the statute of limitations has expired would violate
Article 7 of the Convention, regardless of whether responsibility will be restored through
legislative intervention, as in this case, or through a change in judicial practice. The authors
emphasised the need for harmonising Articles 6 and 7 of the ECHR in such cases.

Both scientific and applied interest from the point of view of the further development of the
precedent practice of the Court may be part of a separate opinion devoted to the analysis of
the connection between Article 6, which provides for procedural guarantees in criminal
cases, and Article 7, which regulates material guarantees. Not limited only to the connection
between these articles in terms of the autonomous interpretation of the concept of "criminal
prosecution”, the judges state that “Article 6 of the Convention cannot be interpreted in such
a way as to allow the adoption of new legislation with retrospective effect, which extends the
statute of limitations for criminal charges offences for which the statute of limitations has
already expired under national law, thereby restoring or renewing criminal liability, as this
would constitute a violation and, therefore, would be incompatible with Article 7 of the
ECHR? Finally, the authors of the considered separate opinion not only disagree with the
majority regarding the absence of violation of Article 6 in other aspects (except failure to
observe reasonable time limits) but also point to the potential negative consequences of the
Court's reasoning in the given case for its further practice, which can undoubtedly indicate
an important applied meaning of this shared separate thought.

Continuing the analysis of individual opinions of ECtHR Judges, we cannot fail to pay
attention to those added by Judge Paulo Pinto de Albuquerque. Serving as a judge for nine
years (between 2011 and 2020), he independently or collaboratively formulated more than
150 separate opinions, which since have been translated into several languages and
published in collections."

Thus, in 2016, the Fourth Section of the ECtHR issued a decision in Bdrbulescu v. Romania
(application No. 61496/08), in which it acknowledged the absence of violation of Article 8
of the ECHR in the aspect of the right to respect for private life and the secrecy of
correspondence.” In this case, Mr. Barbulescu was fired by his employer, a private company,
for using the Internet during working hours for personal purposes, contrary to internal
rules prohibiting it.

19 See inter alia, the following collections of translation of Paulo's thoughts Pinto de Albuquerque: Paulo
Pinto de Albuquerque, I Diritti Umani in Una Prospettiva Europea: Opinioni Concorrenti e
Dissenzienti (2011-2015) (Davide Galliani ed, Giappichelli 2016) (in Italian); Paulo Pinto de
Albuquerque, Convengdo Europeia dos Direitos Humanos: Selegdo de opinides (Revista dos Tribunais
2019) (in Portuguese); Albuquerque (n 2) (in Ukrainian); Paulo Pinto de Albuquerque ve diger (ed),
Ictihatlarla Insan Haklar:: Yargic Pinto de Albuquerque'nin Segilmis Serhlerinin ve Ilgili AITHM
Kararlarimin Incelemeleri, 3 cilt (OnikiLevha 2021) (in Turkish).

20 Bdrbulescu v Romania App no 61496/08 (ECtHR, 12 January 2016) <https://hudoc.echr.coe.int/
eng?i=001-159906> accessed 10 May 2024.
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Over a period of time, the employer monitored the applicant's messages on a Yahoo
Messenger account, which was opened for the applicant to communicate with clients. The
transcript of the messages presented in the national proceedings showed that he exchanged
messages of a purely private nature with third parties, including his wife and brother.

In proceedings at the national and international levels, the applicant complained that the
termination of his contract resulted from a violation of his right to respect his private life
and correspondence and that the domestic courts had failed to protect that right.

The ECtHR, having considered the complaint, indicated that the applicant's case should be
assessed from the point of view of the state’s positive obligations. The Court noted that the
applicant had the opportunity to put forward his arguments in the national courts, which
had properly considered and recognised the existence of a disciplinary violation because the
applicant had used Yahoo Messenger on the company's computer during working hours, in
violation of the rules established by the employer.

The national courts attached particular importance to the fact that the employer had
accessed the applicant's Yahoo Messenger account, believing that it contained professional
messages. They did not give much weight to the actual content of the applicant's messages.
Still, they relied on the transcript only to the extent that it proved that the applicant was
using the company computer for personal purposes during working hours. There was no
reference in their decisions to the specific circumstances under which the applicant
communicated or the identity of the parties with whom he communicated. Thus, the content
of the messages was not a decisive element in the conclusions of the national courts.

In this case, only the applicant’s Yahoo Messenger account was monitored, and no data and
documents stored on the applicant's computer were reviewed. The ECtHR found no
indication that the national authorities had failed to strike a fair balance, within their
discretion, between the applicant's right to respect his private life under Article 8 and the
interests of his employer. Thus, the Court concluded no violation of Article 8 of the ECHR.

At the time of the decision, the forces in the Fourth Section were divided into six judges in
favour of no violation and one against. Judge Paulo Pinto de Albuquerque, while sharing the
opinion of the majority that there was no violation of Article 6 (Right to a Fair Trial) of the
ECHR, argued that Article 8 (The Right to Respect for Private and Family Life) had been
violated. In his partially dissenting opinion, the judge emphasised that the presented case
was an excellent opportunity for the ECtHR to develop its practice in privacy protection in
the field of employee communications on the Internet. The novelty of this case concerned:

(1) the non-existence of an Internet surveillance policy duly implemented and enforced
by the employer;

(2) the personal and sensitive nature of the employee's communications that were
accessed by the employer;

(3) the wide scope of disclosure of these communications during the disciplinary
proceedings brought against the employee.
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Judge Pinto de Albuquerque indicated that these facts should affect the assessment of the
validity of the disciplinary proceedings and the sanction applied. Unfortunately, neither
the national courts nor the ECtHR majority paid attention to these important factual
features of the case.

After analysing the circumstances of the case and its specified features, as well as acts of hard
and soft law which exist at the international level and provide guidance on respect for the
right to privacy and protection of personal data of both ordinary users and workers, the
judge concluded that employees must be made aware of the existence of an internet usage
policy in force at their workplace. This includes policies that apply outside the workplace
and during out-of-work hours, involving communication facilities owned by the employer,
the employee or third parties, which, according to Judge Pinto de Albuquerque, was not
properly done in the case of Mr Barbulescu.

The judge pointed out that despite the Romanian government’s claims that Mr Bérbulescu
knew about the existence of these rules set out in Notice 2316 adopted by the employer in
July 2007, and even the existing disciplinary proceedings against Mr Barbulescu's colleague,
the Government failed to provide evidence that the applicant was actually communicated
this document. Its only copy, available in the Court's files, did not even contain the
applicant's signature.

The judge also observed that even assuming that Notice 2316 did exist and was
communicated to employees, including the applicant, before the events of the case, this
would not be sufficient to justify Mr Barbulescu’s dismissal, given the extremely vague
nature of this notice. A simple notification by the employer to the employees that “their
activities have been monitored” is clearly insufficient to provide the latter with adequate
information about the nature, scope and consequences of the implemented internet
surveillance program. The author of the dissenting opinion emphasised that the majority of
the Section judges did not care to consider the terms of communication to employees of the
company's online surveillance policy despite the critical importance of this analysis to the
outcome of the case.

After the ruling in the case, the applicant, dissatisfied with the position of the Section,
invoked Article 43 of the ECHR and appealed to the Grand Chamber with a request to
review his case. In September 2017, the Grand Chamber, after analysing the arguments of
the parties and the case materials, adopted a decision that recognised the existence of a
violation of Article 8 of the ECHR.* That is, this court opposed the earlier decision made
by the Section.

Unlike the Section, the Great Chamber shared Judge Pinto de Albuquerque’s reasoning
regarding the need to analyse whether the employer properly communicated the extent and
nature of his employer's monitoring activities or the possibility that the employer might

21 Bdrbulescu v Romania App no 61496/08 (ECtHR, 5 September 2017) <https://hudoc.echr.coe.int/
eng?i=001-177082> accessed 10 May 2024.
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have access to the actual content of his messages. The Grand Chamber highlighted that the
domestic courts had failed to determine whether the applicant had been notified in advance
about the possible introduction of monitoring measures and their scope. For such notice to
qualify as prior notice, the warning from the employer had to be given before the
monitoring activities were initiated, especially where they also entailed accessing the
contents of employees ' communications.”

In addition, the Strasbourg Court indicated that neither court had considered the
seriousness of the consequences of the monitoring and the subsequent disciplinary
proceedings. In this regard, the applicant had received the most severe disciplinary
sanction— dismissal.”®

Thus, we can see how the opinion of a minority of judges (in our case, the opinion of one
judge of the Section) can later evolve into the majority opinion of the Grand Chamber. The
given example is an excellent embodiment of the position that the separate opinions of the
judges of the ECtHR can have not only doctrinal significance but also practical value. In this
case, the dissenting opinion helped the applicant strengthen his arguments for referring the
case to the Grand Chamber, showcasing its applied law-enforcement relevance. Secondly, it
contributes to developing new approaches in the dynamic interpretation of some provisions
of the ECHR, ensuring their ongoing relevance to the current state of social development.

Finally, we would like to draw attention to one more separate opinion of Judge Pinto de
Albuquerque, which is crucial not only for the doctrine but also for law enforcement
practice in the field of criminal procedure. This opinion was added to the case Svetina v.
Slovenia (application No. 38059/13).>* In this case, Mr Svetina raised concerns about the
lack of a court order granting access to his mobile phone data, evidence which was later
allegedly used to convict him of murder.

Mr Svetina was convicted of aggravated murder in September 2009. He appealed the verdict
to the Court of Appeal, the Supreme Court and the Constitutional Court. In particular, he
claimed that the police had illegal access to his mobile phone data and the data of the victim
as they had not obtained court orders to examine the devices. The Supreme Court of
Slovenia found that the police had indeed examined his phone without a court order but
decided that the evidence obtained would have been obtained anyway in other ways and did
not rule it inadmissible.

Disagreeing with the decisions of national courts, Mr Svetina appealed to the ECtHR,
believing that such actions of the police and courts violated his rights under Articles 6 and
8 of the ECHR. The Strasbourg Court, having considered the case, concluded that there was
a violation of Article 8 but found no violation of Article 6(1).

22 ibid, para 133.

23 ibid, para 137.

24 Svetina v Slovenia App no 38059/13 (ECtHR, 22 May 2018) <https://hudoc.echr.coe.int/eng?i=001-
183124> accessed 10 May 2024.
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The court indicated that “the applicant was able to challenge the legality of the examination
of his mobile phone and admissibility of related evidence in the adversarial procedure before
the first-instance court and in its grounds for appeal. His arguments were addressed by the
domestic courts and dismissed in well-reasoned decisions. The applicant made no
complaints in relation to the procedure by which the courts reached their decision
concerning the admissibility of the evidence” Additionally, the ECtHR mentioned that “the
crux of [the] complaint lies in [appl and cant's] disagreement with the domestic courts'legal
assessment of the admissibility of evidence [...] which is essentially based on the view that
evidence which resulted from an unlawful examination or search but would have inevitably
been discovered even in the absence of such an examination could be admitted to the
criminal file [...] This disagreement, however, concerns a question of interpretation of
domestic law, which is primarily a matter to be resolved by domestic courts. The Court
accordingly does not draw any conclusion as to the compliance of the “inevitable discovery
doctrine” with the Convention requirements”

Finally, the Court expressed that the conviction of the applicant “was based on a number of
other items of incriminating evidence, not related to the unlawfully obtained data, such as
(i) his own acknowledgment that he had run over X, (ii) the results of the reconstruction of
events undertaken in order to test the applicant's version of events, (iii) biological traces
found on the applicant, his car and on X, and (iv) material evidence, such as a rubber tube

belonging to the applicant's car found at the scene, and (v) the testimony of witnesses”*

Judge Pinto de Albuquerque, agreeing in general with the decision of the Court on the
absence of violation of Article 6(1) of the ECHR, added a concurring separate opinion to
the decision, in which he disagreed with the use of the doctrine of “inevitable discovery” by
domestic courts. This dissenting opinion is of extraordinary doctrinal importance as the
judge analysed the history of the creation of this theory by the US Supreme Court in 1984
in the case of Nix v. Williams and provided some critical remarks regarding its application.
In particular, he indicated that “the inevitable discovery of the evidence would have to take
place within a short period of time after the State misconduct had occurred and in
"essentially the same condition" as it was actually found, but it remained unclear how short
this period should be and to what extent the conditions of the possible future findings could
differ from the actually uncovered evidence. Factual considerations unique to each case
could lead different courts to distinguish between degrees of "inevitability" based on
arbitrary factual distinctions.”

Through logical and linguistic analysis, Pinto de Alburquerque identified the shortcomings
of the “inevitable detection” doctrine, asserting that the certainty called for by the
“inevitable source” exception is purely virtual, echoing the sentiment of an English court
that stated, “nothing is so easy as to be wise after the event”””

25  ibid, para 49.
26  ibid, para 50.
27  ibid, concurring opinion, para 12.
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Lastly, the judge emphasised that even assuming for the sake of argument that the
examination of the applicant's telephone had contributed to the discovery of the tainted
evidence (the telephone records of the communication between the applicant and the
victim), it could be argued that the defect relating to the telephone search had later been
purged because the applicant admitted, of his own accord, that he knew the victim and had
run him over. Hence, the “purged taint” exception to the exclusionary rule could have been
invoked, but indeed not the “inevitable discovery” exception. Its use by the Supreme Court
was wrongful, both on Convention law grounds and the facts of the case.”®

The separate opinion presented above compels lawyers to recognise the role the court plays
as a "deterrent” against law enforcement agencies in their operational and investigative
activities. The active use of such a doctrine can push these agencies to disregard the criminal
procedural norms, especially those related to the right to protection. In support of this
thesis, Judge Pinto de Albuquerque cited the following case:

Imagine the situation, “when there are numerous, lawfully obtained indicia that a person may
be hiding a prohibited substance in her house, police protocol may indicate that a home search
be conducted after obtaining a judicial warrant. The police, however, skip the warrant and
search the house directly, finding the prohibited substance. When the evidence is challenged
in court, the prosecution may invoke the “inevitable discovery” doctrine and argue that, under
the circumstances of the case, the warrant would have been asked for and obtained, and the
evidence would have been found in any case. Even if one concedes that this were true, the
seemingly automatic application of this doctrine in this type of cases deprives the police of any
incentive to actually request a warrant. More generally: the surer the police are that in a routine
procedure they will find what they are looking for, the more likely they are to halt the formal

procedures and the less likely they are to behave in a lawful way?*

The doctrine applied by Slovenian courts and mentioned in the Svetinac case challenges the
entire established system of criminal procedural law among Council of Europe member
states, leaving readers with more questions than answers. Instead, the judge's dissenting
opinion sheds some light on this doctrine of “inevitable discovery” and why law
enforcement should be doubly careful when it comes up in a particular case.”

28  ibid, concurring opinion, para 23.

29  ibid, concurring opinion, para 17.

30  Forexample, in 2022, the Ukrainian Supreme Court mentioned the doctrine of "inevitable discovery"
in its decision, stating that " ...the appellate court should take into account that according to the
content of part 1 of Art. 87 of the Criminal Procedure Code, the evidence must be declared
inadmissible only if it was obtained exclusively as a result of actions that constituted a significant
violation of human rights and freedoms. At the same time, if the relevant evidence would inevitably
have been obtained regardless of such violation of the suspect's rights, such evidence may be
considered admissible (the doctrine of "inevitable discovery" is one of the exceptions to the doctrine
of "fruit of the poisonous tree"). Therefore, in order to resolve the issue of admissibility or
inadmissibility as a whole of the report of the inspection of the scene of the incident and physical
evidence discovered during this inspection, the court of appeal must, taking into account the specific
circumstances of this criminal proceeding, find out whether there are objective grounds to believe that
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4 CONCLUSIONS

The research indicates that the phenomenon of a separate opinion can have a direct,
immediate meaning, which can appear almost simultaneously with the appearance of a
corresponding separate opinion and a prospectively mediated one - the manifestation of
which is possible in the future. In particular, we can talk about direct meaning in several
ways: first, as a manifestation of the judge's independence; second, its impact on improving
the quality of the reasoning of the majority of ECtHR judges in this decision since the
arguments presented in individual opinions are discussed during ECtHR sessions and
influence the decisions of the majority; third, in the professional development of the judge
who expressed a separate opinion (contributes to his creative search, allows him to show his
responsibility, etc.); fourth, in enabling the losing party to see that its arguments were also
considered and were not without merit; and finally, it may be of decisive importance when
the Grand Chamber decides to accept the case for its proceedings.

Regarding the indirect prognostic value of a separate opinion of a judge, several directions
can be distinguished:

- doctrinal (a separate opinion prompts the emergence of a scientific discussion on a
certain aspect and can reveal the essential features of some categories, allowing us to
see the pluralism of approaches to the analysis of a certain phenomenon);

- law-making (a separate opinion can indicate legislative defects and serve as a model
for their correction. In addition, the presence of regular disagreements can indicate
that the law in a certain field does not work properly or is outdated, which potentially
makes separate opinions a "bridge" between yesterday and tomorrow;

- law-enforceable (a separate opinion most often points to weaknesses and
shortcomings in the judge's reasoning and, therefore, can influence the
improvement of its level and serve as a model for correcting the judges' mistakes in
the future. In addition, a separate opinion can contribute to a correct understanding
and interpretation of the majority decision itself);

- axiological (both in a personal and general aspect. So, directly for the judge or judges
- authors of a separate opinion, its preparation is a catalyst for creative judicial search
and contributes to the support of judicial independence and personal responsibility.
For the ECtHR, in general, the phenomenon of a separate opinion gives the
opportunity to be transparent, thereby democratising the Court).

the location the corpse would inevitably be discovered regardless of PERSON_1's testimony..." See,
Case no 737/641/17 (Cassation Criminal Court of the Supreme Court of Ukraine, 26 September 2022)
<https://reyestr.court.gov.ua/Review/106598651> accessed 10 May 2024.
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AHOTALLIA! YKPATHCBKOO MOBOIO

JlocnigHnubKa cTaTTa
OEHOMEH OKPEMOI IYMKW CYLAI €BPONENCHKOrO CYAY 3 MPAB NIOANHN

Cepeiii Kpasyoe*, Ceimnana Lapenko, Ipuna Kpuyoka ma Bnaducnaea Kannina

AHOTAILIIS

Bemyn. Y cmammi agmopu nocunawmucs Ha iHcmumym okpemoi dymku cyodie €époneticbkozo
cydy 3 npas mwoounu (0ani — €CIII abo Cyo). Hazonoutyiomv, w0 ue sg6uu4e He0OCMamuvo
susuene 6 opuduuniil nimepamypi. O0HAK, 3 02170y HA NPOBIOHY Porb E6poneticvKkozo cydy, tio2o
npozpecusHi noziA0U ma asmopumem - Hacamneped HA €BPONELCLKOMY KOHMUHeHMi, 0e 6iH
CTLy2y€e «NApaconvKoio» 07 MUX, XMO He 3HATIUI06 3AXUCIY HA HAYIOHATILHOMY Pi6Hi, - OKpema
oymKa cy00i He noséuxHa Oymu nuuie 0odamkom 0o piwenns Cydy. Hamomicmov it cnio
posensOamu AK Pyuditiny cumy po3sumky OOKMPUHU, U0 NompeOye axademiuHoz0 8UEHEHMHS,
8pAXYBAHHS NPAKMUKAMU HA HAUIOHATIGHOMY Di6Hi, 4 MAKOH K MONCIUBULI Opienmup O/
npozHO3y6aAHHA ma HOPpMYBaHHA MallOymHix iHnmepnpemayiii nonoxerv €sponeticokoi
KoHeeHUii 3 npas modunu y mailbymuix pivsentsx €CIIL

Memoodu. Y cmammi asmopu po3ensivynu noznsiou HAyKosyie i npaxmuxie Ha genomer okpemoi
OYMKU, NPOIIOCMPYBABULU KOHKPEMHI NPUKAA0U HALIOIMbW YiKABUX, HA iXHI0 OYMKY, 6UNAOKis,
oonydenux 00 piuienv €sponeticvkozo cydy 3 npae nwduxu. Ha ocHo8i spyHmosH020 ananizy 60Hu
copmyniosanu 6UCHOBKU, NIOKPecTUSUiU OOKMPUHATIbHE 3HAYeHHS O C6imo60i HAYKU,
npasomeopuy ma npaso3acrocosHy nepcneKmuey Ong HAUIOHATLHUX NPABOSUX CUCHEM, a4
makox 0e3ymMO6HY AKCION02iuHYy BaMUBICMb, OCKIbKU OKpema Oymka eidiepae ponv
KAmanizamopa meopuozo cy00i6cok020 NOULYKY, CNpUuse niompumuyi He3anenHocmi cyodie ma
nepconanvHoi sionosioanvrocmi. Ocobnuea saxnusicmy He nuule piuieHv €6poneiicokozo cyoy 3
npas mo0uHu, a ii okpemoi OymKu, 3 N02A0Y A6MOPI6, 3yMOSNEHA MUM, W0 Mi KI0408i
npo6nemui NUMAHHA, 3 AKUMU 2pomadsHu 3eepmaromucst 0o ECILIL, anpiopi € cknaduumu 07
8Ci€l €6pONELCHKOT CibHOMU.

Aesmopu npoananizysanu okpemy 0ymxy, Hanpuxnad, cyooi ECIII Enocezi, sika 6yna sucnoenena
y cnpasi «Mopmve npomu Benveii», 14000 cniesioHouenHs nonoxerv cmammi 2 «Ilpaso Ha
Humms» €poneticokoi KOH8eHUil 3 NPaes NOOUHU Ma e8manasii. A6mopu makosx 30cepeounu
y6azy Ha BUCHOBKAX, w0 3pobus nopmyeanvcokuii cyoos ECIVI Iayno ITinmo de Anvbykepke,
AKULL 3a 0e6'AMb poKie nepebysanHs Ha nocadi cyddi camocmitiHo abo pasom 3 Koneeamu
copmyniosas nonad 150 okpemux 0ymox. Aémopu 0cobnu60 ocnioHyomo 1iozo OyMKy y 080x
sidomux cnpasax - «Bapbynecky npomu Pymynii» ma «Ceemina npomu Cnosenii». Bapmo
3a3HAMUMU, W0 8 NEPILITi CHPABI, X0Uud CYOO0s 3aNUMUBCS Y CKIA0i MEHULOCI, 11020 OKpema 0yMKa
32000M nepemeopunacs na oymxy binvuiocmi Benuxoi nanamu €CIIL
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Pesynomamu ma eucHoexku. Asmopu posensoawmv @deHomen oxpemoi OymKu cy0Oi
€eponeiicvkoeo cydy 3 npas moOUHU K Pe3yNbmam camocmilinoz0 ma auboK020 MUCIEHHS,
supasiceHHs iHOUusioyanvHoi npasocsioomocmi cyooi. Taxuil noeasd SPYHMYEMbCS HA 3AHYPEHHI
asmopa 6 npobnemu, sxi Oynu npedmemom po3ensioy Konezii cy00is, i 3Haiwau abo, HA8NAKU, He
SHATIWUAU C6020 BUPANCEHHS 6 CYO0B0MY PilleHH].

Hocniouswiu oxpemi OymMKU, A6MOPU MAKONK 36epmaimv yeazy HA 0COOAUB0CHI IXHbOT
cmpykmypHoi nobydosu, AKy wacmo sukopucmosyiomo cyo0i €ECIIL Lli emino cmpyxmyposani
BUCHOBKU MONCYMb CTIY2YB8AMU UIHHUM NPUKTIAOOM ONIST HAUIOHATLHUX CY00i8, OinbUicb 3 AKUX
68ce uje WyKae ceitl iH0u8i0yanvHull NPasosuil Crub.

Kniouosi cnosa: Esponeticokuti cyd 3 npas noounu, okpema 0ymka cyoodi, npasosa no3uuyis,
npasa moo0uHu, cy00iscoKkuii po3cyd, npaso Ha cnpasednusuii cyo, cyoose pilieHHs.
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